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1. Political Developments
in Bulgaria in 2017

The year 2017 in Bulgaria started with the caretaker government appointed by
the President of the Republic at the end of January, and with Professor Ognyan
Gerdzhikov as Prime Minister. The principal task of that government was to
organise the early parliamentary elections held on 26 March. Eleven political
parties, nine coalitions and nine independent candidates were registered. Only
five of them obtained enough votes for the National Assembly. The highest
number of votes, but insufficient to form an autonomous government, were
cast for the party that ruled prior to the dissolving of the National Assembly:
Citizens for European Development of Bulgaria (known with its Bulgarian
acronym GERB). The Bulgarian Socialist Party (BSP) came second. The other
three parties and coalitions elected to Parliament were the United Patriots
(UP) - a coalition of three ultranationalist parties, the Movement for Rights
and Freedoms (MRF) and the newly-emerging Volya formation with unclear
political profile.

Several months prior to the elections, the National Assembly introduced
amendments to the Electoral Code that limited the number of the polling
stations abroad to 35.: The amendment was introduced with the aim of undis-
guised discrimination: to create difficulties for the Bulgarian citizens in the
Republic of Turkey and to reduce the relative weight of the vote from there,
which is distributed predominantly between two political forces: the Movement
for Rights and Freedoms and the new DOST Alliance (following the Bulgarian
acronym of one of the two parties making up that coalition: Democrats for

1 See BHC (2017). Human Rights in Bulgaria in 2016. Sofia: Bulgarian Helsinki Committee, March 2017.



Responsibility, Freedom and Tolerance). However, these restrictions triggered
intensive protests among the Bulgarian voters in the countries of Western
Europe. In response, the National Assembly lifted that restriction at the end
of October, but only for the Member States of the European Union. It remained
for the non-EU countries, which affected above all voters in Turkey. Due to
the fact that the polling stations there were reduced from 136 in 2014 to 35
in 2017, the votes cast were considerably fewer compared to the 2014 parlia-
mentary elections.

The Bulgarian legislation also contains a number of other restrictions in
violation of international standards. It denies voting rights to all individuals
effectively deprived of liberty, as well as to all persons under judicial disa-
bility. Persons with dual citizenship may not run for Parliament. In July 2016,
the European Court of Human Rights (ECtHR, the Court) found a violation
of Article 3 of Protocol No. 1 of the European Convention on Human Rights
(ECHR) in the case of Kulinski and Sabev v. Bulgaria on account of the ban on
prisoners’ voting rights. However, the National Assembly failed to make the
necessary amendments to the Constitution and to the Electoral Code prior to
the elections in March 2017 with a view to complying with that judgement.
The ban introduced in the Electoral Code on conducting an election campaign
in a language different from Bulgarian continued to be in force. In the course
of the election campaign, one of the co-chairs of the DOST Alliance was fined
for lobbying in Turkish.

During the election campaign several parties and coalitions used racist
and xenophobic rhetoric. Election events organised by the United Patriots,
GERB and Volya stereotyped and incited hatred for the Turkish and Roma
minorities.> Many media and several ultranationalist formations launched
a fierce campaign against the influence of Turkey on Bulgarian elections.
That influence was understood in a narrow sense, as an opportunity for the
Bulgarian citizens - ethnic Turks living in Turkey - to vote and as a chance
for participation of the DOST Alliance in the elections. The DOST Alliance
was repeatedly branded as Turkey’s “fifth column” in Bulgaria. On 8 March,
the Central Election Commission (CEC) announced an unprecedented decision
and stopped the release of a video clip of that political coalition on account
of the appearance of the Ambassador of Turkey to Bulgaria in it for about
two seconds (without speaking). According to CEC, broadcasting of the video

2 OSCE/ODIHR, Republic of Bulgaria: Early Elections for National Assembly, 26 March 2017, p. 15,
accessible at: http://www.osce.org/bg/odihr/elections/bulgaria/329976?download=true.
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clip was in violation of Article 183, Paragraph 4 of the Electoral Code, which
prohibits the use of “canvassing materials [...] that violate public decency.”
That decision was subsequently upheld by the Supreme Administrative Court.
Representatives of foreign states had repeatedly appeared in the video clips of
GERB during previous elections and had spoken in support of that party and
its leader, but that had never been used as a pretext to ban the broadcasting of
those video clips. During the week preceding the actual election day, UP rep-
resentatives organised a blockade of the border to impede the entry of buses
bringing Bulgarian citizens from Turkey and to prevent their voting. In the
course of the blockade some of them used physical force against passengers.
The violence was demonstrative, before the cameras of the TV companies
present. Although Article 167, Paragraph 1 of the Criminal Code stipulates
criminal liability for everyone who prevents somebody from exercising his/
her right to vote or from being elected through the use of violence, fraud,
threat or another illegal way, these acts did not result in any punishment for
the perpetrators.

After the elections, on 4 May the government of GERB and United Patriots
(UP), with GERB leader Boyko Borissov as Prime Minister, was formed and
sworn in. Two of the UP leaders became Deputy Prime Ministers. For the first
time after the beginning of the democratic transition, blatantly antidemocratic
formations landed in the government, having entered politics through the
use of anti-Roma, anti-migrant, anti-Semitic and homophobic rhetoric. In
early July, Valeri Simeonov, President of the National Front for the Salvation of
Bulgaria (NFSB), one of the three parties in the UP coalition, was appointed by
the government Chairman of the National Council for Cooperation on Ethnic
and Integration Issues, the only state institution working on the integration
of minorities in Bulgaria. His party systematically incites to hatred and dis-
crimination against certain ethnic and religious minorities. In December 2014,
from the rostrum of the National Assembly, he qualified the Roma as “fero-
cious humanoids” and Roma mothers - as “women with the instinct of street
bitches.”s Simeonov’s appointment as Chairman of that Council provoked
additionally some of its members - representatives of minority NGOs - to
leave. Many of the Council members left it in protest against its inaction even
back in 2013.4 The Roma-Lom Foundation and the National Network of Health

3 BHC (2015). Human Rights in Bulgaria in 2014 Sofia: Bulgarian Helsinki Committee, March 2015.
4 See: “13 Roma orgamsatlons left the Counc11 on Ethnic Issues,” 30 Aprll 2013, accessible at:

n1chesk1te vpr051[
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Mediators left at the end of May 2017. In September, the biggest Jewish organ-
isation Shalom suspended its participation in the work of the Council.

The formation of the GERB and UP government resulted in overall deterio-
ration of the public climate connected with human rights, inter-ethnic and
religious tolerance. The opportunities for conducting any policy for inte-
gration of the minorities and the refugees were strongly restricted. A number
of restrictive legislative amendments concerning human rights were proposed
and accepted by the end of 2017, some of which were subsequently revoked
following international criticism. Incitement to hatred, discrimination and
violence against certain vulnerable groups in Bulgarian society continued
with impunity. The cooperation of the authorities with NGOs and especially
with those defending human rights deteriorated.

5  See below: Independence of the Judiciary and Fair Trial.
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2. Cooperation with International and Local
Human Rights Organisations

In 2017, two UN bodies - the Committee on the Elimination of Racial
Discrimination (CERD) and the UN Committee against Torture (CAT) -
examined the periodic reports of Bulgaria and made recommendations.®

Bulgaria’s compliance with the judgements of the European Court of Human
Rights continued to be a problem in 2017 as well. At the end of the year, the
number of non-executed decisions monitored by the Committee of Ministers
of the Council of Europe was smaller compared to the end of 2016: 262 against
291. However, most of the cases on which the monitoring was discontinued
during the year were predominantly relatively trivial. Those concerning
serious structural human rights problems in Bulgaria, with the exception of
the groups of cases Kitov and Dzhangozov (excessive duration of the criminal
proceedings), continued to be under enhanced supervision. Among the latter
there are cases of death as a result of excessive use of force and firearms by
the law enforcement bodies (the group of cases Velikova v. Bulgaria); the lack
of mechanism for independent investigation of the actions of the Prosecutor
General (Kolevi v. Bulgaria); inhuman and degrading conditions in places of
detention (the group of cases Kehayov v. Bulgaria); lack of guarantees against
arbitrary placing of persons with mental disorders in care facilities (the group
of cases Stanev v. Bulgaria); expulsion and deportation of foreigners on the
pretext of being a threat to national security (the group of cases S.G. and Others
v. Bulgaria); telephone tapping by the law enforcement bodies (the group of
cases Association for European Integration and Human Rights and Ekimdzhiev v.

6  See below: Right to Life, Protection against Torture, Inhuman and Degrading Treatment and
Protection against Discrimination.



Bulgaria); forceful evictions from illegal housing (the group of cases Yordanova
and Others v. Bulgaria); refusals to register citizen associations (the group of
cases United Macedonian Organisation Ilinden and Others v. Bulgaria); ban on
voting by persons in effective custody (Kulinski and Sabev v. Bulgaria). The
above cases, as well as several other similar cases, reveal violations in almost
the entire spectrum of rights guaranteed by the ECHR. Some of them, e.g.,
the group of cases Velikova v. Bulgaria, persisted since 2000, and the Bulgarian
institutions stubbornly refused to undertake the measures ensuing from the
judgements.

The cooperation of the Bulgarian institutions with the local human rights
organisations degraded considerably in 2017. Due to lack of interest and initi-
atives in the sphere of the legislative guaranteeing of human rights, the min-
istries and the other state institutions did not invite human rights organisa-
tions to participate in working groups. BHC continued to seek opportunities
to extend the agreements for monitoring the facilities for coercive placement
of the Ministry of Health (MoH) and of the Ministry of Education and Science
(MES). In 2017, for the first time BHC research teams were not admitted to
visit schools for children with “antisocial behaviour” (SEBS and JDC) under
MES supervision. That happened on the grounds of a “procedure for access”
adopted in February 2017 by the paedagogical councils of these boarding
schools, which prohibited “admission of representatives of the media and
NGOs under any pretext” on the territory of the boarding schools without
permission by the director and permission in writing from the MES. In April,
BHC wrote a letter to the Minister of Education in the caretaker government
at that time. In his answer of 27 April the Minister wrote that the new pro-
cedures “had been developed with methodological guidance and instructions
provided by the State Agency for Child Protection (SACP)” and that they indeed
authorised the directors “to refuse admission to persons who disrupt in any
way the normal course of the school’s activities.” In a subsequent letter the
SACP President confirmed the involvement of her institution in the blocking
of human rights monitoring by BHC at JDC and SEBS.

Following the formation of the new GERB and UP government, BHC again
turned in May to the Minister of Education for an opinion on the access to
the special schools to be given to representatives of the organisation. With
a letter of 2 June, the Deputy Minister of Education Denitsa Sacheva replied
that contact with the children from these institutions had been denied to BHC
researchers on the grounds that “demands for conducting conversations that
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would direct the children with deviant behaviour back to circumstances that
they had experienced in their past and would hurt their psychology addi-
tionally should be clearly defined and complied with.” In the past the moni-
toring carried out by BHC and by other independent organisations found sys-
tematic cases of violence over children in JDC and SEBS by staff members
of these institutions. MES admitted their existence only when they became
public, which usually led to the closing down of the respective boarding
school. During the many years of BHC monitoring of MES institutions there
have never been any complaints that the organisation’s researchers re-trau-
matised in their conversations the children in custody.

On 17 November, another Deputy Minister of Education and Science, Tanya
Mihaylova, sent instructions to the heads of the regional education offices,
indicating to them that visits by NGOs to all schools in Bulgaria were to be
allowed only subject to permission by the Minister or by the head of the
respective regional office of education, and that individual conversations with
the students may take place only “after informed consent by the parents had
been obtained” and moreover “in the presence of the school management or
of the school psychologist/paedagogical consultant.”

The Ministry of Health proved to be even less open to any requests for inde-
pendent human rights monitoring to be conducted in its institutions in 2017.
Between 27 January and 15 November BHC sent a total of 13 letters to dif-
ferent ministers that were in office during that period in connection with the
renewal of the agreement for visits to state psychiatric hospitals and to the
homes for medical and social care for children. The Ministers gave no answer
whatsoever to some of the letters while they occupied that post, and replied
to some of the others with refusal. The Ministry in its present composition
rejected finally the last request by the BHC on 2 December with a brief letter
from Deputy Minister Boyko Penkov, which reads: “at present the Ministry of
Health deems it appropriate to refrain from support for the implementation
of your initiative.” This is the least motivated reply that the BHC has ever
received in its activities over many years from a Bulgarian state institution.
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3. Right to Life, Protection from Torture,
Inhuman and Degrading Treatment

In 2017, the situation with the right to life, protection from torture, inhuman
and degrading treatment marked a certain progress only in the aspect of
improvement of the material conditions in some prisons and prison hos-
tels.” No progress was reported with respect to the excessive use of force by
police authorities. In December, the UN Committee against Torture disclosed
alarming observations after examining the periodic report of Bulgaria under
the Convention against Torture. They refer to the widespread ill treatment
of persons detained in Bulgarian police precincts, especially from the Roma
community, practised with impunity; the inhuman treatment of individuals
held in custody in some places of detention; abuse of chemical agents for
immobilisation, violence and inhuman conditions in a number of health care
and social institutions; ill treatment and push backs of asylum seekers; return
of migrants to countries in which their life and security would be threatened.
In this connection CAT emphasised the regress in the cooperation between
the authorities and the human rights NGOs with the refusals the latter to
extend the agreements for monitoring educational, health care and social
institutions. CAT is particularly concerned about the hundreds of deaths in
the 2000-2010 period among children with intellectual disabilities, placed in
institutions, on none of which responsibility had been assumed by the care
givers. The Committee sent a special recommendation to the authorities to
resume urgently the investigations on these cases and to report the results
by 6 December 2018. The Committee also repeated some of its earlier recom-
mendations where no progress in their implementation had been found. They

7 See below: Conditions in places of detention.
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include the introduction of a special corpus delicti for torture in the Criminal
Code and for abolishing the statute of limitation for that crime; criminal-
isation of domestic violence and intensifying the protection of the victims
of domestic violence; revising the curricula of police officers with a view to
introducing in them the standards of the Convention against Torture.®

During the period from December 2017 until January 2018 a BHC team con-
ducted a survey among detainees from the prisons in Stara Zagora, Vratsa,
Lovech and Pazardjik, whose pre-trial proceedings had started after 1 January
2016. Similar surveys in the same prisons among similar groups of detainees
were conducted by BHC in earlier years as well. Table 1 below presents the
results of these surveys for the different years.

Table 1
Use of force by police officers over the years
% of respondents reporting use of force against them

2010 2011 2012 2013 2014 2017
During detention 26,2 27,1 24,6 22 23 25
Inside the police

17,4 25,5 18 23,3 22,4 18

precinct

The results show a slight increase compared to 2014 in the share of persons
reporting ill treatment during their detention and a slight decrease of those
who report that inside the police precinct. However, it should be pointed out
that in 2017 there was a slight decline in the share of persons reporting that
they had been detained in police precincts on account of the higher share
among the convicted persons of perpetrators of crimes connected with driving
motor vehicles, very few of whom were kept in custody at all prior to their
final conviction. Therefore, on the whole, the above results reveal a persisting
alarmingly high level of excessive use of force by police officers. It comprises
both relatively severe forms like torture, and lighter beatings that do not leave
permanent traces on the body of the victims.

Ill treatment by the police is not punished, as a rule. In February 2018, the
website Dnevnik presented information on the disciplinary measures under-
taken by the Mol on cases of unlawful arrest or use of force by police officials

8  CAT, Concluding observations on the sixth periodic report of Bulgaria, 15 December 2017,
CAT/C/BGR/CO/6.
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during the period from the beginning of 2017 until mid-2018. That infor-
mation was obtained under the Access to Public Information Act. According
to it, most of the disciplinary proceedings started following complaints by
citizens. Only three police officers received disciplinary punishment: dis-
missal for unlawful arrest or use of force outside the cases permitted by law.
Disciplinary sanctions were imposed in several remaining cases: censure,
reprimand u promotion prohibition. Criminal proceedings against the perpe-
trators have not been reported in any of the cases.?

2

In 2017 the ECtHR delivered several judgements in connection with the right
to life and protection against torture, inhuman and degrading treatment.
On 12 January, the Court announced its judgement on the case Sarbyanova-
Pashaliyska and Pashaliyska v. Bulgaria. The applicants are the wife and
daughter of Ivan Pashaliyski who was murdered on 2 June 2000 in an office
in Sofia. The perpetrator was caught on the same day and on the next day
he was charged with murder by an investigator. On 5 June 2000, the prose-
cutor brought murder charges against the same person. The pre-trial phase
continued until November 2003. The case was returned four times for addi-
tional investigative measures that were specified by the prosecutor. During
the trial phase both applicants were constituted as private prosecutors, and
the second one - as civil claimant as well. The case ended with indictment at
first instance in 2007, which was revoked a year later by the appellate court
and the case was returned to the pre-trial phase with a view to introducing
more precision in the indictment. In August 2008, the indictment was again
submitted in court. The second applicant was constituted as civil claimant,
but the Court refused to constitute both as private prosecutors. Following
appeal, the refusal was revoked and both applicants exercised their rights
of private prosecutors, repeating the questioning of the witnesses. The two
applicants filed many requests for evidence to be gathered and for witnesses
to be questioned. As the judge rapporteur on the case was elected Chairman
of the Supreme Administrative Court, the case started anew. With a final
judgement of 2 November 2015 the defendant was found guilty and sentenced
to 12 years imprisonment, and the second applicant was granted compen-
sation of approximately EUR 8,000 (EUR 8,000). The applicants complained

9  “Mol fired three police officers for unlawful arrest and use of force for a year” Dnevnik, 8 February 2018,

policai_za_nezakonen_ arest_i/.
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of excessive duration of the investigation during both the pre-trial and the
trial phases. The ECtHR did not find violation of Article 2 of the Convention,
because - according to it - the State had attained the goal of the investi-
gation: the cause of death was established, as well as the person who had
committed the murder, in spite of the duration of 15 years. The Court likewise
dismissed the complaint of violation of Article 13 in connection with Article
2, because the domestic law provides effective means of protection in con-
nection with their complaint about the duration of the criminal proceedings.

On 15 June 2017 ECtHR delivered a judgment on the case Shalyavski and Others
v. Bulgaria. In 2011, the first applicant (who suffers from muscle dystrophy and
needs assistance for most of his daily activities, which is provided either by
the second applicant, his partner, or by his assistant, who is specially trained
and in whose presence Mr Shalyavski feels secure), was stopped by police
officers while travelling in his car driven by his assistant. After they were
given orders to follow them to the police precinct, the assistant was detained
for 24 hours, and the applicant was left to wait in his car, guarded by two
police officers. About four hours later, the assistant came to move him to
another car so that this one could be used as evidence. The second applicant
came several times to help him with his physiological needs. Another six
hours later he was brought to court to determine his detention order: house
arrest. That measure was confirmed by the higher instance. He was under
house arrest from 8 April 2011 until 21 June 2011 and during that period he
was visited many times in his home by police officers, sometimes three or
four times a day. The fourth applicant, Mr Shalyavski’s 8-year-old daughter,
was usually also present during the visits. He was released from his house
arrest on account of his grave health condition. Criminal proceedings against
him continued at the moment of the Court’s ruling. The ECtHR found vio-
lation of Article 3 of the Convention. The first applicant complained specifi-
cally under Article 3 on account of the actions of the authorities that he had
been held for hours in a car and hence had to be assisted for his personal
needs in public. That caused him physical pain and public humiliation, which
constitute inhuman and degrading treatment. The ECtHR found that he had
indeed been victim of humiliating treatment, and the fact that this was a
planned operation of the Public Prosecutors’ Office and that it was aware of
the applicant’s condition and his daily needs meant that the authorities could
have provided another person instead of leaving Mr Shalyavski in a helpless
state. He also complained under Article 8 of the Convention in connection
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with that treatment, but the Court did not consider it necessary to examine
that complaint separately. The ECtHR also found that he did not have at his
disposal effective national legal means of protection and hence stipulated vio-
lation of Article 13 in connection with Article 3. With respect to the numerous
visits by the police to the applicant’s home and the complaint of the four
applicants under Article 8 of the Convention, as well as under Article 13, the
Court decided that these complaints were clearly unfounded.

On 29 June 2017, the ECtHR delivered a judgment on the case Dimcho Dimov
v. Bulgaria (No. 2) referring to the complaints of Mr Dimov, who is serving
a prison sentence in the prison in the city of Varna during the events, that
he had suffered violence by another prisoner, and more specifically that
the prison authorities failed to adequately protect him protect him. In the
beginning of 2012, a conflict occurred between the applicant and another
detainee, whereby Mr Dimov was hit on the head and nose. The social worker
intervened and isolated the applicant in another cell, warning both men that
any violence breaks the rules. A week later, a prison guard led the applicant
to his old corridor to collect his belongings from his locker. Meeting the other
prisoner, the two men exchanged insults and the other person hit Mr Dimov
on the jaw and ear. As a result of that blow Mr Dimov suffered a jaw fracture,
but that was not discovered immediately. It was only after numerous visits to
the medical centre of the prison, nearly two months later, that the applicant
was sent to be examined by an external specialist and his injuries were deter-
mined, the bone had healed incorrectly and was inoperable. The applicant
also complained of substantially deteriorated hearing. Nearly seven months
after the incident he was sent for treatment in Sofia, and 18 months later
he underwent surgery. The other prisoner was convicted for inflicting mod-
erate injury. No actions were undertaken against the prison authorities. The
ECtHR found that the prison authorities had fulfilled their duties and had
taken reasonable measures after the first incident, aimed at protecting the
applicant against another assault and that Mr Dimov’s anxiety about the risk
of further incident did not exceed the severity threshold under Article 3 of
the Convention and hence found that there had been no violation of that text.
With regard to the complaint that the applicant had not received adequate and
timely medical care in the prison, the Court ruled that the domestic remedies
have not been exhausted.

On 5 October 2017, the ECtHR found violation of Article 3 of the Convention in
the case Kormev v. Bulgaria in connection with the inhuman conditions of the
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applicant’s detention in the places of detention and subsequently in the prison
in Stara Zagora in the period between February 2009 and February 2016. The
applicant was detained in overcrowded and unhygienic cells, for six months
he was not given the possibility for outdoor stay and used buckets for his
natural needs. The Court also found violation of Article 6 § 1 of the Convention
on account of the fact that the applicant was convicted on the grounds of evi-
dence given by a co-defendant, extracted with torture.

On 7 December 2017, the ECtHR ruled in the case S. F. and Others v. Bulgaria.
The complaint was filed by five Iraqi citizens - two parents and children
aged 16 years, 11 years and 18 months. The applicants are migrants and were
caught by a police patrol in immediate proximity to the Bulgarian-Serbian
border, about 25 km from Vidin. After they were caught, they were taken to
the border police authorities in Vidin, where they were searched and all their
belongings were taken, with the exception of one mobile telephone that they
managed to hide. The cell in which they were placed was in a very poor state,
on the ground floor, with limited access to the toilets. The applicants took a
video clip using the concealed telephone and submitted it to the Court. They
spent between 35 and 41 hours in these conditions. Subsequently they were
sent to the detention centre in Sofia, from where they somehow managed to
sneak out and reach Switzerland, where they were granted asylum. In view
of the bad conditions for the detention of the three children, the ECtHR found
violation of Article 3 of the Convention, citing both their testimonies and
the video clip that they had made, and disregarded the arguments of the
Bulgarian government that the clip was not prima facie evidence.
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4. Right to Liberty and Security of Person

4.1. Placement of children in crisis centres

In 2017, no amendments were introduced in the Implementing Regulations
for the Social Assistance Act concerning the time spent by children in crisis
centres, which is too long (6 months) for the purposes of crisis intervention
and leads to violation of several rights of the children. The practice related to
the non-compliance with the deadlines for judicial review of the decisions for
placing children in crisis centres was likewise not improved.

4.2 Placement of persons with mental disorders and under guardianship in
specialised institutions

The group of cases Stanev v. Bulgaria remained under enhanced supervision
by the Committee of Ministers in 2017 as well. The ECtHR found for those
cases lacking possibility for periodic assessment of the health status of the
institutionalised person after prolonged stay in the institution, or an oppor-
tunity to challenge in court the legality of the placements. The Bulgarian
legislation continues to lack a requirement for periodic evaluation of the per-
son’s health status after involuntary placement in institutions or for seeking
express consent by the person lacking full legal capacity in the event of vol-
untary placement and judicial review of the placement. It continues to fail to
secure direct access to court for a person placed under partial guardianship,
irrespective of the consent of his/her guardian.

At its last session in June 2017 on the enforcement of the cases Stanev and
Stankov, the Committee of Ministers at the Council of Europe set a deadline
until 1 October 2017 for information to be provided on:
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- the way to assess the capacity of persons under partial guardianship to give
consent for placement in specialised institutions and on the body that would
be competent to make that assessment and to inform those persons about
the placement;

- the additional guarantees provided for temporary administrative placement
and its termination, and the procedure to be applied for the placement of
persons who are not capable of expressing their wish/will;

the measures needed for securing direct access to court to persons under
partial guardianship, with a view to restoring their legal capacity, including
through temporary solutions before the planned ambitious reform in the
sphere of the legal protection of adults is introduced;

- the concrete results attained to improve the living conditions in the
specialised institutions, on the mechanisms permitting to improve the
living conditions of a concrete individual placed in a home, as well as on the
additional guarantees for effective compensation under the State Liability
Act.r°

A certain minimal progress related to all issues listed above can be noted only
in connection with guaranteeing the involvement and taking into consid-
eration the wish of the persons placed in institutions, i.e., on the voluntary
nature of the placement. At the end of 2016, amendments were made to the
Implementing Regulations for the Social Assistance Act, their coming into
force was postponed for 1 January 2018 due to the fact that the system for social
services was unprepared for their implementation. They envisage prepara-
tions for individual evaluation of the needs and an individual support plan for
persons wishing to use social services, including in specialised institutions.
The assessment of the needs of the detained persons and of the availability
of support services/measures will be done by administratively appointed con-
crete “specialists” in a multidisciplinary team for whose independence and
competence no guarantees are provided in the law. Revision of the evaluation
and of the plan is to be made at least once in 12 months again by the multi-
disciplinary team, and for long term placement in an institution - by a team
within that institution, i.e., no judicial review is provided for the placement
of persons with limited incapacity in institutions or resident community ser-
vices. According to the provisions of the Regulations, the person to whom
services are to be offered (including the persons under limited guardianship)

10 Committee of Ministers, 1288™" meeting (6-7 June 2017): http://hudoc.exec.coe.int/eng#{“EXECI-
dentifier”:[“004-3767"1}
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is included in the preparing of the evaluation and the plan, his/her wish is
taken into consideration and is reflected in the evaluation and in the plan,
which are signed by the individual personally. However, there are no pro-
visions on the procedure according to which this is to be done. There are
likewise no provisions for the accommodation of persons who are incapable of
expressing their will. Similarly, no guarantees are provided against arbitrary
temporary administrative placement of persons with limited incapacity, pos-
sibility for access to court with a view to lifting their incapacity, nor effective
means of compensation under the legislation on the liability of the state and
the municipalities for damages.

With respect to the placement, in the event that the person wishing to use
social services is an adult placed under judicial disability, his/her application
for use of social service, according to the new provisions, should be accom-
panied by: a copy of the judgement for placement under judicial disability; a
copy of the certificate issued by the body responsible for the guardianship and
trusteeship for the constituting of the guardianship/trusteeship and opinion of
the person’s trustee/guardian (which may also be requested through adminis-
trative channels, if the person does not possess it)." The Director of the Social
Assistance Directorate organises the preparations for individual evaluation
of the needs of support and an individual support plan for the person by a
multidisciplinary team, and issues guidance on the drafting of the evaluation
and of the plan within three business days of the filing of the application. The
guidance mandatorily specifies the leading social worker on the case.

The evaluation and the plan are drafted by a multidisciplinary team of one
of the social services: day care centre, centre for social rehabilitation and
integration, or centre for public support, whose composition is determined by
the head of the social service and includes: no less than two specialists (psy-
chologist, pedagogue/special pedagogue, medical specialist, social worker,
rehabilitator, etc.), who will be assigned, depending on the concrete case, by
the head of the social service and a leading social worker appointed by the
Director of the Social Assistance Directorate.'

The evaluation and the plan are revised and updated, if necessary, but not
later than 12 months after they have been drafted, except in the cases when
the person had discontinued the use of the service before that deadline. In

11 Implementing Regulation for the Social Assistance Act (IRSAA), Article 40, Paragraph 1, item 3.
12 IRSAA, Article 40, Paragraph 1, item 6.
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the cases when the person is included in the waiting list for placement or use
of social services, the evaluation and the plan are to be updated immediately
prior to the placement or use of the social service.

The multidisciplinary team drafts the evaluation and the plan within 15 days
after the filing of the application by: researching the person and their family/
domestic environment; visiting the person’s home or their place of residence;
holding meetings with the person and with their relatives and/or friends; con-
sultation with the person’s GP/attending physician, if necessary; analysing all
options for providing support to the person: social services, financial assis-
tance, health care, employment and training services, etc.; analysing docu-
ments presented by the person, if any.*

The multidisciplinary team performs the individual evaluation of the needs
of support in compliance with the following principles: objectivity and com-
pleteness of the evaluation; comprehensiveness of the analysis of the person’s
needs and involvement of the person in every stage of the evaluation.’

When the social services are included in the individual support plan, the team
respects the person’s wish and personal choice, and in the event that he/she
does not accept the social services recommended by the team as suitable for
him/her, this reflected in the plan.*

The individual support plan mandatorily includes:
1. social services suitable for the person;

2. recommendations for support measures of a social, health, labour, educa-
tional, etc. character depending on the person’s concrete needs, as well as the
body that can provide them,;

3. recommendations for support measures in the domestic environment;

4. the results to be attained through use of the social services and application
of other short-term and long-term measures;

5. deadline for the implementation of the plan.”

13 IRSAA, Article 40, Paragraph 1, item 9.
14 IRSAA, Article 40a, Paragraph 1.
15 IRSAA, Article 40a, Paragraph 2.
16 IRSAA, Article 40a, Paragraph 3.
17 IRSAA, Article 40a, Paragraph 4
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The evaluation and the plan are signed by the members of the multidisci-
plinary team and by the person, and are submitted to the person and to the
body that had asked for them within 20 business days of the filing of the
application.

Based on the plan, the placement in specialised institutions and social ser-
vices in a community of resident type, when these activities are delegated
by the State and local activities, is done subject to order accordingly by: the
Director of the Social Assistance Directorate - for activities delegated by the
State or by the Mayor of the municipality, or by an official authorised by him/
her - for the local activities,*® and for non-resident services — with a referral.

The orders and the referrals are issued on the basis of the individual support
plan subject to availability of vacancies and the persons are informed in
writing within 14 days of their issuance, and they may be appealed under the
Administrative Procedure Code. In the cases when there are no vacancies in
the social service, the Social Assistance Directorate includes the person in the
waiting list for placement or use of services.”

In compliance with the individual evaluation and the plan, the providers of
social services draft a detailed individual plan for work with the user, which
clearly formulates the goals to be attained through the providing of concrete
social services. The plan includes activities for satisfying: daily, health, edu-
cational and rehabilitation needs; leisure needs and needs of contacts with
the family, friends, relatives, etc.?° The individual plan of the user of social
services in the specialised institutions comprises measures for taking the
person out of the institutions and for inclusion.”* The providers of long-term
social services evaluate the implementation of the plan and update it every
six months.??

4.3 Judicial review on the placement in homes for temporary
accommodation of minors (HTAM) and correctional boarding schools and
socio-educational boarding schools

In its judgement in the cases A. and Others v. Bulgaria (2011) and L. P. v. Bulgaria
(2017), the ECtHR found violations of Article 5 § 4 of the Convention due

18 IRSAA, Article 40b, Paragraph 1.
19 IRSAA, Article 40b, Paragraph 3.
20 IRSAA, Article 40d, Paragraph 1.
21 IRSAA, Article 40d, Paragraph 3.
22 IRSAA, Article 40d, Paragraph 5.
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to imperfections in the provisions of the Juvenile Delinquency Act (JDA).
JDA provides in Article 37 that the time spent in the homes for temporary
accommodation may not exceed 15 days, and detention for more than 24
hours is authorised by a prosecutor. In exceptional cases the duration of the
accommodation in the home may be extended to not more than 2 months
with permission granted by the respective prosecutor. JDA does not provide
for a possibility of judicial review of the legality of the accommodation, hence
the procedure does not comply with the requirements under Article 5 § 4 of
the Convention. The judgement in the case D. L. v. Bulgaria (2016) refers to the
absence of periodic judicial review of the detention of a minor in a juvenile
detention centre, as well as to the impossibility for the detained person to
apply directly to a court with a request for a change of the measure. This
necessitates legislative changes in JDA to allow the possibility of judicial
review of the detention in homes for temporary accommodation of minors,
as well as periodic judicial review, including upon request by the detained
person, of the detention in a juvenile detention centre and in socio-educa-
tional boarding schools.

Unfortunately, the issues raised in the three cases remained unresolved in 2017
as well. The Juvenile Delinquency Act was not amended in compliance with
the ECHR in 2017, and the bill for avoiding criminal proceedings for minors
and for imposing correctional measures, which is expected to reform juvenile
justice radically, was not submitted to Parliament, in spite of the campaign
and the online petition by NGOs: the National Network for Children (NNC),
the Social Activities and Practice Institute (SAPI) and BHC.2? The demands
in the campaign are for: adoption of a new law on juvenile justice to replace
the 60-year-old law on the fight against antisocial behaviour of minors;
closing down of the correctional boarding schools and of the socio-educa-
tional boarding schools in which the children were shut for rehabilitation,
but the opposite effect resulted, creating specialised juvenile courts, securing
a fair trial, accessible and high-quality legal aid for children, specialisation
of the professionals working with children: police officers, investigators,
judges, prosecutors, social workers, etc., and developing of new services and
measures that are alternative to deprivation of liberty: programmes and ser-
vices for prevention, support and re-integration of the children and young
people. A positive step in the direction of juvenile justice can be seen in the

23 Cltlzens and NGOs demand 1mmed1ate reforrn in juvenile justice, 12 October 2017,
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training of 12 judges and prosecutors as trainers of magistrates to work with
children in conflict with the law.24

The situation deteriorated in 2017 with the detention of candidates for inter-
national protection as a result of the amendments to the legislation adopted
at the end of 2016, which restrict the freedom of movement of the persons
seeking protection.”

L 2

During the year the ECtHR delivered several judgments with which it found
violations of the right liberty and security of person. On 19 January 2017, the
Court found violation of Article 5.4 of the Convention in its judgement on the
case L. P.v. Bulgaria, because the applicant, who was a minor during the events,
spent 30 days in a home for temporary accommodation of minors, not having
the possibility to appeal the legality of his detention before a court. Since the
beginning of 2012, the local committee for combating anti-social behaviour
of minors subjected the applicant to a number of correctional measures,
including placing him under the supervision of a public tutor, prohibition
to visit certain places and to meet certain people, as well as to change his
present address. Two years later, in February 2014, the committee reached the
conclusion that these measures had had no effect on his behaviour and pro-
posed to the court to place him in a juvenile detention centre (JDC). After that
ruling, I. P. ran away from his home and when the Mol bodies caught him,
they placed him in a home for temporary accommodation of minors (HTAM)
until he was sent to a boarding school. During that time it was impossible for
him to appeal the decision to be sent there. The actual institution was and
functioned as juvenile arrest: rooms with bars on the windows and locked
doors. I. did not receive at any time access to legal aid, education or another
care that children in custody are entitled to. In addition to being in violation
of Article 5.4 of ECHR, which was established, the decision raises a number of
questions on the problems of the juvenile justice system in Bulgaria, as well as
of the child protection system in general. The absence of effective possibility
to appeal before court the prosecutor’s permission to extend the detention
of children in HTAM is inappropriate, being a product of the obsolete law on
the fight against antisocial behaviour of minors. The ECtHR accepted that the
system for combating anti-social behaviour of minors lacks a procedure for

24 http://www.justice.government.bg/117/13689/, 30 March 2017.

25 See below: Right to asylum and international protection.
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appeal of the acts of the officials responsible for placing children in HTAM and
expressed doubts that the prosecutor’s permissions for the accommodation
may be deemed equal to an individual administrative act so as to see liability
under Article 1 of the State and Municipalities Responsibility for Damages
Act (SMRDA). Conversely, in October 2016, the Constitutional Court accepted
that these acts of the prosecutor constitute individual administrative acts that
may be appealed in court under the general procedure. That decision of the
Constitutional Court is not discussed in the present ECtHR judgement.

On 19 January 2017, the ECtHR gave a ruling on the case of Ivan Todorov v.
Bulgaria. It concerned the applicant’s complaints that his detention so that he
could serve his prison sentence was illegal and that he did not have any means
of checking the legality of his detention, and that the national law does not
provide any right to compensation in such cases. The applicant was sentenced
to 20 years imprisonment in 1987 for stealing petrol from the military unit
where he served. In January 1991, the serving of the sentence was interrupted
on medical grounds and the applicant was free until December 1992 when the
interruption was lifted. The authorities failed to find Mr Todorov and declared
a nationwide search. In the meantime he settled in the USA, where he lived
until 2008. He was arrested upon his arrival at Sofia Airport and was sent to
the Sofia Central Prison. The applicant turned to the Public Prosecutors’ Office
with a request to be freed as the statute of limitation for serving his sentence
had expired, but his request was rejected because after he was declared for
nationwide search, the statute of limitation was considered to be interrupted
and the new statute of limitation expired several months after his second
arrest. The absolute statute of limitation expired at the end of 2009. In 2011,
Mr Todorov turned to the President of the Republic with a plea for pardon, but
it was rejected. The applicant also turned repeatedly to various other bodies
to prove that the absolute statute of limitation had expired, but as no such
procedure is envisaged in the legislation, his requests were rejected. He was
freed in 2014. The ECtHR deemed inadmissible his complaint under Article 5 §
1, namely that his detention was not legal. However, the Court found violation
of Article 5 § 4, as he did not have a legal means to check the legality of that
detention. Finally, the applicant complained that he did not have a means to
receive compensation for his illegal imprisonment and the ECtHR confirmed
that violation of Article 5 § 5.

On 8 June, the ECtHR gave a ruling on the case of M. M. v. Bulgaria. The
applicant is a person without citizenship, of Palestinian origin. He was born
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in 1991 in Damascus, Syria. He arrived in Bulgaria on 22 July 2008. His appli-
cation to be granted refugee status was rejected twice, after which the State
Agency for Refugees granted him humanitarian status and issued him a res-
idence permit. Upon the demand by the State Agency for National Security
(SANS) that permission was withdrawn on 13 July 2013 and orders were given
for the expulsion of M.M. together with a 10-year ban to enter the country.
SANS claims that his presence constitutes a threat to national security. He
was sent to the reception centre in Busmantsi near Sofia. In November 2013,
M. M. was taken to Sofia Airport and put on a flight to the Lebanon. As the
Lebanese authorities refused to accept him, he was returned to Bulgaria. Upon
arriving in Sofia, he was detained at the airport and was then sent to the
special home for temporary accommodation of foreigners in Busmantsi. On
4 December 2014, the European Court of Human Rights (ECtHR) received a
request for interim measures and indicated to the Bulgarian government that
the applicant was not to be expulsed for the duration of the proceedings. On
14 December 2013, SANS gave orders for the administrative detention of M.M.
He appealed before the Sofia Administrative Court with the argument that the
detention is not justified because the implementation of the expulsion had
been stopped. The Administrative Court confirmed the detention, but later
the Supreme Administrative Court revoked it and gave orders for M.M. to be
freed. Parallel with these judgements, the Sofia Administrative Court gave
orders for extending the applicant’s detention for six more months. He was
eventually freed on 16 December 2014 and he subsequently received extension
of the duration of his accommodation until 2018. M. M. claims in his com-
plaint to the ECtHR that if he was expulsed to his state of origin, Syria, his
life would be in danger and he would be exposed to a risk of inhuman and
degrading treatment. He also complained of the lack of effective means of
protection under the Bulgarian legislation, and of the failure the complaint
against his detention to be considered on time. The ECtHR accepted that the
dispute on the applicant’s possible expulsion had been resolved at national
level, after he was granted extension of his status in Bulgaria and deleted the
complaint from the list under that point. However, the Court found violations
of Article 5 § 4 of the Convention on account of the impossibility to appeal the
legality of the detention in court, which in turn was obliged to rule speedily.
The Court found that the administrative courts in Bulgaria had examined
M.’s complaint within a time period that is drastically inconsistent with the
requirement for action to be taken “speedily” under the Convention.
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On 19 October 2017, the ECtHR ruled on the case Vanchev v. Bulgaria. Mr
Vanchev is a former police officer. He was placed under house arrest with a
prosecutor’s order of 6 March 1996 after criminal proceedings started against
him. The detention continued until 3 April 1996. Then he was again placed
under house arrest from 1 July 1996 until 30 September 1997, or for a total
of one year, 6 months and 25 days. In 1998 he was sentenced to one year
imprisonment for failing to discharge his official duties. Under different
proceedings, in 2003 he was sentenced for fraud again to one year impris-
onment, whereby the Supreme Court of Cassation (SCC) ordered one sentence
of one year imprisonment for both convictions. On 1 July 2003, the applicant
was detained in the prison, where stayed until 18 September 2003, when he
was freed following an order by the competent prosecutor, who also gave
orders that the period of the pre-trial detention should be taken into consid-
eration. Mr Vanchev subsequently appealed his detention under the State and
Municipalities Responsibility for Damages Act and received BGN 10,000 (EUR
5,000) in compensation for non-pecuniary damage, having been deprived of
freedom without grounds for 9 months and 26 days, but the SCC reduced the
compensation to BGN 3,000 (EUR 1,500). The Court found violation of Article 5
8§ 1 of the Convention, because every imprisonment mu