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FOREWORD

'This country report is part of the Liberties Rule of Law Report 2023, which is the fourth annual
report on the state of rule of law in the European Union (EU) published by the Civil Liberties Union
for Europe (Liberties). Liberties is a non-governmental organisation (NGO) promoting the civil lib-
erties of everyone in the EU, and it is built on a network of national civil liberties NGOs from across
the EU. Currently, we have member and partner organisations in Belgium, Bulgaria, the Czech
Republic, Croatia, Estonia, France, Germany, Hungary, Ireland, Italy, Lithuania, the Netherlands,
Poland, Romania, Slovakia, Slovenia, Spain and Sweden.

Liberties, together with its members and partner organisations, carries out advocacy, campaigning
and public education activities to explain what the rule of law is, what the EU and national govern-
ments are doing to protect or harm it, and gathers public support to press leaders at EU and national
level to fully respect, promote and protect our basic rights and values.

'The 2023 Report was drafted by Liberties and its member and partner organisations, it and covers the
situation during 2022. It is a ‘shadow report’ to the European Commission’s annual rule of law audit.
As such, its purpose is to provide the European Commission with reliable information and analysis
from the ground to feed its own rule of law reports, and to provide an independent analysis of the state
of the rule of law in the EU in its own right.

Liberties’” report represents the most in-depth reporting exercise carried out to date by an NGO
network to map developments in a wide range of areas connected to the rule of law in the EU. The
2023 Report includes 18 country reports that follow a common structure, mirroring and expanding
on the priority areas and indicators identified by the European Commission for its annual rule of
law monitoring cycle. Forty-five member and partner organisations across the EU contributed to the
compilation of these country reports.

Download the full Liberties Rule of Law Report 2023 here



https://www.liberties.eu/f/lknfhz
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About the authors

For over a hundred years, the Ligue des Droits
Humains (LDH) (League of Human Rights)
has fought injustices and infringements of
fundamental rights in Belgium. LDH edu-

cates the public on the respect of basic human

rights (including institutional violence, access
to justice, respect for minorities, and wom-
en’s rights), challenges the political powers
on issues concerning human rights, trains
adults on awareness of human rights issues
and the law, and brings issues regarding the
development of educational tools and training
to the attention of educational stakehold-
ers. Founded in 1901, LDH is a non-profit,
independent, pluralistic and interdisciplinary
organisation. It is a movement in which every-
one feels concerned and acts with respect for
the dignity of all. LDH works on subjects
such as youth, prisoners’ rights, the situation
and rights of migrants and refugees, access to
justice, economic, social and cultural rights,
psychiatric patients’ rights, equal opportunity,
privacy and diversity. LDH is also a member
of the International Federation for Human of
Human Rights (FIDH), a non-governmental

organisation with 192 members worldwide.
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Key concerns

'The failure by the executive to respect validly
rendered judicial decisions in 2022 reached
levels never seen before in the country. The
refusal to comply with court decisions is a very
worrisome issue and shows disrespect for a
founding element of the rule of law.

If steps have been taken to implement the
European Commission’s recommendation to
« . .

(...) provide adequate human and financial
resources for the justice system (...)", the gap
remains too wide: the justice system is severely
underfunded and the belief in the good faith

of the authorities is low.

'The Belgian state continues to deprive pros-
ecution authorities of the necessary resources
(financial, human and legal) that would allow
an efficient fight against financial crime and
corruption, forcing them to reduce their
activities.

The Belgian state doesn’t guarantee the right
to film the police while in action in the inter-
est of public debate, nor does it guarantee that
journalists can do their job without fear of
being arrested.

If steps have been taken to implement the
Commission’s recommendation to “strengthen
the framework for access to official documents
(..., there is still room for improvement:
the system does not work and the various


https://www.liguedh.be/
https://www.liguedh.be/
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authorities (federal and Walloon) do not give
the mechanism the importance it should have
in a democratic state.

While clear progress has been made with the
establishment of the Federal Human Rights
Institute, concerns remain regarding the lack
of independence of certain structures and some
worrying trends appear, such as the disdain
for the Central Supervisory Board of Prisons
or the deepening of the fragmentation of the
landscape for fundamental rights protection.

The French-speaking community did not
consider the Commission’s recommendation
to “strengthen the integrity framework (...)
and rules on revolving doors (...)” when it
nominated the general delegate for children’s
rights, nor did the federal government or that
of the Walloon Region regarding other bodies

lacking independence.

By choosing to not respect the CJEU decision
on data retention and adding a provision on
the end of encryption, as well as by giving
the power to mayors to pass individual and
preventive prohibitions of demonstrations, the
Belgian state puts fundamental freedoms in

jeopardy.

Belgium has been struggling with certain
issues for many years (prison overcrowding,
length of legal proceedings, etc.) without any
noticeable progress.
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State of play

0 Justice system
Anti-corruption framework
Media environment and freedom of
expression and of information
Checks and balances

0 Enabling framework for civil society

Systemic human rights issues

Legend (versus 2022)

@ Regression
No progress

0 Progress

Justice system ©

Key recommendations

* The Belgian state should always re-
spect court decisions, even those that

are unfavourable to it.

* To reduce the length of proceedings,
it is necessary to provide for mas-
sive investment in the judicial sector
and give the judiciary control over
the management of its budget. The
Belgian state should also invest in
judicial staft to reduce the dramatic
backlog of cases in all jurisdictions,
with a special attention to the situa-

tion in Brussels.

* The use of videoconferencing should
be banned from courtrooms, except in

strictly defined exceptional cases and
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never in contradiction with the right

to a fair trial.

Judicial independence

Appointment and selection of judges, pros-
ecutors and court presidents

Belgian law states that half of the
Constitutional Court judges must be former
representatives of the legislature' and must be
nominated by political parties, which leads to
obscure behind-closed-doors political negoti-
ations and deals. Their nomination can there-
fore trigger political rivalry, as has happened
previously,” and as happened again in 2022.
'This situation is unacceptable to guarantee the
independence of the Constitutional Court and
should be remedied: all Constitutional Court
judges must be highly qualified professionals
and nominated by the High Justice Council,
like any other magistrate.

To remedy such a deficiency, several legislative
Y Y g
proposals have been introduced in Parliament,
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but none of them had a positive outcome yet.
In conclusion, LDH is of the opinion that:

All Constitutional Court judges should be
highly qualified professionals and nominated
by the High Justice Council; legislative
reforms in this direction should be undertaken
or pursued.

Independence/autonomy of the prosecu-
tion service

In a state governed by the rule of law, it is
the task of the legislator to determine which
conduct should be made an offence and there-
fore be subject to a penalty or not. To ensure
compliance with these laws, the Minister of
Justice then adopts criminal policy directives
that give priority guidance to the prosecutors
on the research policy and the prosecution of
these offences. Article 151 of the Constitution
thus guarantees the “right of the competent
minister (...) to issue binding criminal policy
directives.”

As part of the definition of this policy, the
College of Prosecutors General (College des


https://www.const-court.be/en/court/presentation/organization
https://www.rtbf.be/article/zakia-khattabi-le-mr-a-tente-de-marchander-ma-nomination-a-la-cour-constitutionnelle-contre-300-millions-d-euros-10516346?id=10516346
https://www.rtbf.be/article/zakia-khattabi-le-mr-a-tente-de-marchander-ma-nomination-a-la-cour-constitutionnelle-contre-300-millions-d-euros-10516346?id=10516346
https://www.rtbf.be/article/une-cour-la-particratie-et-madame-khattabi-philippe-walkowiak-10503368?id=10503368
https://www.rtbf.be/article/une-cour-la-particratie-et-madame-khattabi-philippe-walkowiak-10503368?id=10503368
https://www.lalibre.be/belgique/politique-belge/2022/07/07/la-chambre-confirme-kattrin-jadin-comme-juge-a-la-cour-constitutionnelle-GDAGFZY2XNCL5EDD2YRCN6BJX4/
https://www.lachambre.be/FLWB/PDF/55/2850/55K2850001.pdf
https://www.lachambre.be/FLWB/PDF/55/2850/55K2850001.pdf
https://www.lachambre.be/FLWB/PDF/55/0949/55K0949001.pdf
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procureurs généraux) is responsible for provid-
ing advice to the Minister, with the objective
of “developing a coherent criminal policy”. To
this end, it “may make binding decisions for
Attorneys General by the Courts of Appeal,
the Federal Prosecutor and all members of the
prosecution under the supervision and direc-
tion of the Attorneys General.”

The role of the College seems a priori well
defined. However, the reality is that its role
in defining criminal policy and in the public
debate is growing. Indeed, several academics

and NGOs stressed the fact that “[i]f the legal
texts state that criminal policy directives are
issued by the Minister, after obtaining the
advice of the College of Attorneys General,
criminal policy is in fact set by the College
of Attorneys General, under the guise of the
executive.”” And the recent pandemic seems to
have boosted inclinations by the public minis-
try to deal directly with theses issues, bypass-
ing the government and adopting a series of
particularly broad measures to crack down on

COVID violations.
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It demonstrates not only the disproportionate
importance that prosecutors take in defin-
ing the applicable criminal policy, but also
the acuteness of establishing a democratic
debate on it, especially at a political moment
when plans to reform the Code of Criminal
Investigation may greatly increase the prerog-
atives of the prosecutor’s office and questions

as to its relative independence remain.

'The questions that arise are indeed numerous:
multiplication of instruments for defining
criminal policy (ministerial circulars, circulars
of the College of Attorneys General, police
circulars, local authorities); inconsistency of
the resulting criminal policy; inequality of
citizens under criminal law; the democratic
deficit of criminal policy; and a loss of confi-
dence in justice, among others.

It is to be noted that many criminal policy
circulars (circulaires du Collége des Procureurs
généraux) are not published and that the use of
these legal instruments is problematic in that
they are not controlled by any jurisdiction, as


https://www.om-mp.be/fr/politique-gestion/college-procureurs-generaux
https://www.liguedh.be/wp-content/uploads/2018/06/Analyse_LDH-R%C3%A9forme_CICr_mai_2018.pdf
https://www.liguedh.be/wp-content/uploads/2018/06/Analyse_LDH-R%C3%A9forme_CICr_mai_2018.pdf
https://www.om-mp.be/fr/savoir-plus/circulaires
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they are not legislative acts, administrative
acts, or judicial acts.

In conclusion, LDH is of the opinion that:

- All criminal policy circulars of the College
of Prosecutors General (circulaires du Collége
des Procureurs généraux) must be published.

- They should be endorsed by the Minister
of Justice, who should bear the political
responsibility of such acts.

- 'The criminal policy options of the
College should be presented and debated in

Parliament prior to their adoption.

Quality of justice

Accessibility of courts

As discussed in last year’s report, access to jus-
tice remains complicated in Belgium, despite
the fact that the Constitution expressly states
that everyone has the right to legal aid, and
that the legislator cannot infringe this right.
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However, it should be noted that some
improvements can be observed over the years.
For example, the thresholds for access to legal
aid have been raised'' and statistics published
in 2022 show that it has had an impact on
access to the justice system for those citizens
who are most in need.'” Moreover, the current
economic crisis risks aggravating the situation.

In conclusion, LDH is of the opinion that:

- The Belgian state should proceed with an
in-depth reform of first- and second-instance
legal aid and allocate the necessary funding
to guarantee an effective right of access to
justice for all.

Resources of the judiciary

'The chronic lack of resources in the Belgian
justice system has serious detrimental con-
sequences, and is particularly felt in three
aspects.

Regarding human resources, the legal frame-
work establishing the number of judges is not
respected;’” in many jurisdictions there is a
serious lack of personnel.”” According to the


http://www.raadvst-consetat.be/Arrets/223000/600/223623.pdf#xml=http://www.raadvst-consetat.be/apps/dtsearch/getpdf.asp?DocId=23879&Index=c%3a%5csoftware%5cdtsearch%5cindex%5carrets%5ffr%5c&HitCount=2&hits=14+15+&02322420222110
https://www.lalibre.be/belgique/judiciaire/2022/08/22/justice-augmentation-de-9-des-dossiers-pro-deo-depuis-lassouplissement-du-seuil-dacces-2KNMHJPYXVC7TBQMQOJWMBZZYI/
https://www.rtbf.be/article/justice-des-juges-a-bout-de-souffle-des-delais-six-fois-plus-longs-10763137?id=10763137
https://www.rtbf.be/article/la-justice-belge-est-surchargee-quels-sont-les-temps-d-attente-dans-les-differentes-cours-d-appel-de-belgique-10216304?id=10216304
https://www.rtbf.be/article/la-justice-belge-est-surchargee-quels-sont-les-temps-d-attente-dans-les-differentes-cours-d-appel-de-belgique-10216304?id=10216304
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CEPE] Study for the EU Justice Scoreboard,
there are a total of 1,524 professional judges
sitting in courts in Belgium, which is -0.1%
less than in the previous cycle. More precisely,
in Belgium, there are 13.23 professional judges
per 100,000 inhabitants,"” which is far below
the EU median of 23.92 judges per 100,000
inhabitants. This lack of judges leads in some
cases to the postponement and cancellation of
hearings.

Financially, the justice system is struggling
as well."” Since 2018, there have been denun-
ciations of the way the government treats its
justice system. The justice budget represents
0.22% of GDP, which is far below the average
of other countries of the Council of Europe
(0.3%)." 'This way, the government does not
give the justice system the means to properly
carry out its missions.

On the material level, some progress has been
made in digitalising the justice system, but
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this is still insufficient, as highlighted by the
above-mentioned CEPE]J study.” As men-
tioned in last year’s report, the government is
considering ambitious initiatives, which are to

be completed by 2025.

All in all, the means allocated to the justice
system do not guarantee its independence.
The only constitutional power against the
executive is the judiciary. However, successive
federal governments considerably weakened it,
which constitutes a danger for democracy as
a whole. As the EU Commission puts it, “a
lack of human and financial resources remains
a challenge for the justice system”.”” In 2022,
this is more acute than ever.

The examples of the precariousness of the
judicial world could be multiplied: the press
has noted that the Brussels Family Court is
working “on the verge of asphyxiation”™ and

an NGO (La Ligue des familles) has brought

an action for liability against the Belgian state


https://rm.coe.int/belgium-country-fiche/1680a7785c
https://www.lalibre.be/belgique/judiciaire/2022/05/18/la-justice-sonne-lalarme-sur-son-sous-financement-BQ7TQQK5XVCIHPDUQC4X6VLRTQ/
https://justice.belgium.be/fr/statistiques/moyens/budget_evolution_2016_2020
https://justice.belgium.be/fr/statistiques/moyens/budget_evolution_2016_2020
https://rm.coe.int/cepej-fiche-pays-2020-22-f-web/1680a86277
https://rm.coe.int/belgium-country-fiche/1680a7785c
https://www.lesoir.be/217940/article/2019-04-12/les-avocats-attaquent-letat-federal-en-justice#_ga=2.34584993.1650269174.1637664498-2100764519.1637404439
https://www.lesoir.be/217940/article/2019-04-12/les-avocats-attaquent-letat-federal-en-justice#_ga=2.34584993.1650269174.1637664498-2100764519.1637404439
https://www.lesoir.be/407664/article/2021-11-21/le-tribunal-de-la-famille-de-bruxelles-travaille-au-bord-de-lasphyxie?referer=%2Farchives%2Frecherche%3Fdatefilter%3Dlastyear%26sort%3Ddate%2520desc%26word%3Dretards%2520justice
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because of the extent of the judicial backlog
affecting this same court;”' the Brussels Labour
Court denounced the exhaustion of judicial
actors due to the inaction of the administra-
tion (Fedasil, in this case)”” in the context of
the asylum seekers’ reception crisis; " the High
Council of Justice described the backlog of the

Brussels Court of Appeal as “colossal”.

'The Federal Institute for the Protection and
Promotion of Human Rights repeatedly
stressed in 2022 “the importance of equip-
ping the judiciary with the necessary means
to judge behaviour that the legislator has
criminalised”.

Liberties Rule of Law Report 2023
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Digitalisation

As discussed in last year’s report, following the
COVID-19 pandemic, the government tried
to normalise the use of videoconference for
oral hearings. LDH argued in the past that
the right of access to a judge must be concrete
and effective, not theoretical or illusory. In cer-
tain matters, particularly in criminal matters,
personal appearance is a fundamental right
recognised by the Constitutional Court."’ The
accused should always be able to appear in
person.

Despite all those obstacles, the Minister of
Interior pushed for the use of video-confer-
ences in cases dealing with migration. The
Royal Decree of 26 November 2021, amend-
ing the Royal Decree of 11 July 2003 and


https://www.rtbf.be/article/arriere-judiciaire-au-tribunal-de-la-famille-la-ligue-des-familles-attaque-l-etat-belge-11080260
https://www.tribunaux-rechtbanken.be/fr/tribunal-du-travail-francophone-de-bruxelles/news/902
https://www.tribunaux-rechtbanken.be/fr/tribunal-du-travail-francophone-de-bruxelles/news/902
https://www.lesoir.be/474053/article/2022-10-28/chaos-migratoire-fedasil-condamnee-pour-procedures-abusives
https://bsiposition.hypotheses.org/1425
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laying down the procedure before the General
Commissioner for Refugees and Stateless
Persons and its functioning, was published in
the Belgian Official Gazette on 9 September
2022."" 'This decree raises concerns regarding
data protection and the loss of quality involved
in remote hearing. Replacing a plea hearing
with a tele-hearing is giving up on human jus-
tice and introduces biases into the debate that
hinder its effectiveness. This decree should

therefore be repelled.

Fairness and efficiency of the
justice system

Length of proceedings

As highlighted by the EU Commission
2022 Rule of Law Report, “The Council of
Europe’s Committee of Ministers continues
its enhanced supervision of Belgium regarding
the excessive length of proceedings in civil
cases at first instance, and has expressed deep
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concerns at the persistent lack of comprehen-
sive statistical data on the first-instance civil
tribunals”.

Indeed, data gaps remain with respect to the
length of court proceedings and available data
shows that the length of proceedings is par-
ticularly long. The lack of resources allocated
to the justice system is one of the main reasons

for the length of proceedings.

This is not a new phenomenon. Belgium has
already been condemned several times by the
European Court of Human Rights (ECtHR)
for violations of the right to be tried within
a reasonable time.”" Despite this, the judicial
framework remains unchanged. In the case
of Bell v. Belgium, the ECtHR condemned
Belgium for its excessive length of civil pro-
ceedings.” As noted by the Federal Institute
for Human Rights in July 2022, this condem-
nation was handed down in 2008 and has not
yet been implemented. Backlogs are frequent
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in most jurisdictions in Belgium, especially in
Brussels.

Maurice Krings, the President of the French
Bar Association of Brussels (the largest in the
country), stated, “Justice is so slow in Brussels
that we risk a return of vendettas”.

Execution of judgments

'The failure to respect validly rendered judicial
decisions in 2022 was significant, to levels
never seen before in the country. This is very
worrisome and does not respect one of the
founding elements of the rule of law.

Three examples illustrate perfectly the
extremely problematic nature of the situation.

In the Trabelsi vs. Belgium case, which the
ECtHR decided on 4 September 2014, it was
shown that Belgian courts have handed down
no fewer than five judicial decisions enjoining
the Belgian state to respect its obligations,
without it deigning to comply.” In fact, the
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person concerned was convicted and served his
entire sentence in Belgium. At the end of his
sentence, he was handed over to the authorities
of the United States of America, in flagrant
violation of the injunctions of the ECtHR.
This earned Belgium a severe condemnation
by the Court and raised the first doubts about
the willingness of the Belgian state to respect
judicial decisions. As the Brussels Court of
Appeal points out, the responsibility of the
Belgian authorities is clear: “..the Belgian
state has therefore deliberately and consciously
chosen to yield to the demands of the US
authorities and to disregard its obligations”
and “without the violation of this injunction
(..) the appellant would not have been impris-
oned or prosecuted for any act whatsoever in
the United States, nor would he run the risk
of being convicted in the United States (...).”
In this case, the Federal Executive has con-
sciously chosen to ignore five decisions of the
Brussels Court of Appeal and one decision of
the ECtHR. As a result, Mr Trabelsi suffered
violations of Article 3 of the ECHR, as estab-
lished by competent UN bodies.


https://www.lalibre.be/belgique/judiciaire/2022/08/02/maurice-krings-la-justice-est-si-lente-a-bruxelles-que-lon-risque-un-retour-de-vendettas-A4NS2EK4QRGPBDE5TS6BL5CXZQ/
https://www.liguedh.be/affaire-trabelsi-une-question-de-respect-de-letat-de-droit/
https://www.liguedh.be/affaire-trabelsi-une-question-de-respect-de-letat-de-droit/
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Walloon authorities have awarded licences to
arms dealers that authorise them to sell arms
and ammunition to the Saudi National Guard,
which is at the heart of the Yemen conflict.

Despite mobilisation and warnings by NGOs,
the United Nations and academic actors, "’ the
Walloon government has not only chosen to
turn its head and close its eyes, but it delivered
the weapons with full knowledge of the facts,
as shown by the various procedures launched
by LDH and its partners at the Council of
State since the end of 2018. Despite several
suspensions or cancellations of the Walloon
Minister-President’s decisions by the Council
of State, " the latter has, in the greatest opacity
and in flagrant contradiction with the govern-
ment agreement, granted new licences to allow
these weapons to leave Belgian territory. Even
more worryingly, the press recently reported

that, faced with negative opinions from the
ad hoc Commission charged with advising
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it, the Walloon government took the decision
to change the composition of this body, with
the result that the newly composed body now
gives positive opinions where it previously
gave negative ones.* Another dispute, but the
same reality: the executive power, whether
tederal or Walloon, chooses to ignore judicial
decisions condemning it.

Another terrible example occurred in October
2022, when the ECtHR was inundated with
hundreds of requests from lawyers who fight
for the rights of asylum seekers who are on the
streets because of a lack of available reception
places. Belgium has indeed been condemned
more than 7,000 times by its own courts.
Despite this, the fines are not paid and the vast
majority of successful applicants remain on the
streets. The ECtHR has therefore ordered an
interim measure against the Belgian state in
148 cases brought before it." In this case, the
Belgian state is in clear breach of its obligation



https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25770
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25770
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25770
https://www.liguedh.be/rapport-wallon-sur-le-commerce-des-armes-la-region-wallonne-a-continue-dalimenter-des-violations-de-droits-humains/
https://www.liguedh.be/rapport-wallon-sur-le-commerce-des-armes-la-region-wallonne-a-continue-dalimenter-des-violations-de-droits-humains/
https://www.liguedh.be/10e-anniversaire-du-decret-wallon-sur-les-armes-une-nouvelle-action-en-justice-visera-la-fn-herstal/
https://www.liguedh.be/10e-anniversaire-du-decret-wallon-sur-les-armes-une-nouvelle-action-en-justice-visera-la-fn-herstal/
https://www.liguedh.be/ventes-darmes-a-larabie-saoudite-une-decision-immorale-et-irresponsable-du-gouvernement-wallon/
https://www.liguedh.be/ventes-darmes-a-larabie-saoudite-une-decision-immorale-et-irresponsable-du-gouvernement-wallon/
https://www.lesoir.be/451847/article/2022-07-01/la-region-wallonne-doit-rejeter-les-demandes-dexportations-darmes-presentant-un
https://www.lesoir.be/451847/article/2022-07-01/la-region-wallonne-doit-rejeter-les-demandes-dexportations-darmes-presentant-un
http://www.raadvst-consetat.be/?page=news&lang=fr&newsitem=669
https://www.liguedh.be/suspension-conseil-detat-licences-dexportation-darmes-wallonnes-vers-larabie-saoudite-decision-historique/
https://www.liguedh.be/suspension-conseil-detat-licences-dexportation-darmes-wallonnes-vers-larabie-saoudite-decision-historique/
https://medor.coop/nos-coups/nos-armes-et-larabie-saoudite/armes-wallonnes-letrange-revirement-de-la-commission-davis-22-wbi-awex-democratie-economie-liege-egypte/
https://www.liguedh.be/armes-wallonnes-les-revelations-choquantes-de-medor-demontrent-labsolue-necessite-dune-transparence-accrue/
https://www.liguedh.be/armes-wallonnes-les-revelations-choquantes-de-medor-demontrent-labsolue-necessite-dune-transparence-accrue/
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and its attitude is in flagrant contradiction with
the concepts of the rule of law. A judgment
of 7 June 2022 questioned the government’s
“deliberate, concerted and persistent practice”
of not granting shelter rights to asylum seek-
ers.” The Federal government not only recog-
nises that the right claimed by the applicant
- namely the right to shelter - is indisputable,
but it admits that it is waiting to be condemned
before considering fulfilling its obligation. In
view of these statements, it appeared to the
court that the administration is diverting the
judicial procedure from its purpose, using
it to make it “an extralegal condition for the
recognition of the right to reception”. With
this behaviour, repeated hundreds of times,
the administration of justice is jeopardised. So
much so that the court criticised the executive
for organising “the destabilisation of a jurisdic-
tion of the judiciary”.” The Federal Migration
Centre Myria, the Federal Ombudsman, the
General Delegates for Children’s Rights and
the Federal Institute for the Protection and
Promotion of Human Rights sounded the
alarm in a joint statement on the crisis sur-

rounding the reception of asylum seekers.
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They stated that “the situation regarding the
reception of asylum seekers is extremely wor-
rying. (...) The law and the rule of law are being
flouted”.”" The ECtHR ordered Belgium on 16
December 2022 to receive 160 applicants for
international protection in accordance with
the law.”" The Court again imposed interim
measures on Belgium. Finally, confronted
with the deliberate violation of the rule of
law by the federal government, LDH decided
to alert the European Commission of these
repeated violations by the Belgian state.

Respect for fair trial standards including in
the context of pre-trial detention

In Belgium, the use of pre-trial detention of
foreign nationals remains a common practice in
2022. Funded by the EU Commission, LDH
participated in a study, undertaken as part of
a European partnership of NGOs, with the
aim of gathering first-person accounts from
detainees to determine whether they believe
there are discriminatory practices in Belgian
criminal proceedings, from judicial arrest to
custody on remand and, if so, to identify the


https://www.vrt.be/vrtnws/fr/2022/06/14/un-tribunal-bruxellois-soupconne-sammy-mahdi-de-violer-sciemment/
https://www.lesoir.be/474053/article/2022-10-28/chaos-migratoire-fedasil-condamnee-pour-procedures-abusives
https://institutfederaldroitshumains.be/fr/recommandations-pour-resoudre-la-crise-de-laccueil
https://institutfederaldroitshumains.be/fr/recommandations-pour-resoudre-la-crise-de-laccueil
https://www.liguedh.be/droit-dasile-et-etat-de-droit-la-ligue-des-droits-humains-alerte-la-commission-europeenne-des-violations-a-repetition-de-letat-belge/
https://www.liguedh.be/droit-dasile-et-etat-de-droit-la-ligue-des-droits-humains-alerte-la-commission-europeenne-des-violations-a-repetition-de-letat-belge/
https://www.lecho.be/economie-politique/belgique/federal/crise-de-l-accueil-les-avocats-appellent-a-ressusciter-l-etat-de-droit/10431733.html
https://www.lecho.be/economie-politique/belgique/federal/crise-de-l-accueil-les-avocats-appellent-a-ressusciter-l-etat-de-droit/10431733.html
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nature of such discrimination and its possible
impact on the individual’s ability to exercise
their rights.

'This study, part of a larger European study
about equality data in criminal justice,
highlighted the fact that it would seem that
an individual is more often informed of their
rights during police custody if he or she is of
European nationality. It was also noted that
one in five people stated that they did not have
their rights read to them. Moreover, some
postulate discrimination relating to respect for
defendants by state representatives. Indeed,
at every stage of the proceedings, allegations
of insults and inappropriate remarks made to
some individuals are present and primarily
concern nationality and ethnicity, as well as
addictions, family ties, etc.

The results of this study show major failures
in the safeguards provided to people in pre-
trial detention. In conclusion, LDH is of the

opinion that:

* The Belgian state should guarantee to
every individual, regardless of their origin
or nationality, equal access to procedural
rights during pre-trial detention. In that
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objective, it should create a national pre-
ventive mechanism against torture and
inhuman or degrading treatment con-
sistent with the Optional Protocol to the
Convention Against Torture (OPCAT).

* Preventive detention should be thoroughly
reformed in order to limit its use to solely
the most serious crimes and offences.

Quality and accessibility of court decisions

As of 1st September all judgments and rul-
ings rendered by Belgian courts and tribunals
were supposed to be published online in a
database accessible to every citizen. This fun-
damental right goes beyond all commercial
considerations and was guaranteed by a 5
May 2019 law, amending article 149 of the
Constitution.” However, this major demo-
cratic promise remains unfulfilled because
three years after its adoption, this law was not
yet in implemented. As the Ministry of Justice
itself puts it, “Belgium is not (yet) among the
best countries in terms of online accessibility
of court decisions. The number of judgements
already available digitally via Just-On-Web is
still limited: currently only recent judgements
of the police courts are available.” " Therefore,


https://www.liguedh.be/wp-content/uploads/2022/09/DISPARATE-IMPACT_EN.pdf
https://www.liguedh.be/wp-content/uploads/2022/09/DISPARATE-IMPACT_EN.pdf
https://www.fairtrials.org/articles/publications/equality-data-in-criminal-justice/
https://justice.belgium.be/fr/nouvelles/communiques_de_presse/tableau_de_bord_de_la_justice_2022_la_justice_belge_fait_le_point
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the deployment of this database “will be done
in stages”.

In this context, the Parliament adopted a new
law aiming to create a “Central Register of
Judicial Decisions and on the publication of
judgments”,”” which is prima facie good news.
However, besides the fact that this law will
not come into force before October 2023, it
has been heavily criticised by both presidents
of representative bodies of lawyers (Avocats.be
and Advocaat.be)"' because it does not comply
with the EU Data Governance Act” which

requires public data to be made available.

In view of the difficulties that lie ahead and
the unpreparedness of the Belgian authorities,
it is to be feared that the entry into force of this
law will be postponed once again.

In conclusion, LDH is of the opinion that:

* 'The Belgian state should invest in an online
database for court decisions to be accessi-

ble to the public. The database should be
open source and GDPR compliant.
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Anti-corruption
framework

Key recommendations

* 'The Belgian state should allocate the
necessary resources (financial, human
and legal) to allow an efficient fight
against financial crime and corrup-

tion.

* It should implement all GRECO rec-

ommendations.

Levels of corruption and
investigation and prosecution of
corruption cases

As highlighted by the EU Commission 2022
Rule of Law Report, Belgium’s corruption-re-
lated problems lie, among other places, in
the link between corruption and the lack of
financial means granted to the fight against


https://avocats.be/fr/actualites/justice-non-au-progres
https://openjustice.be/2022/11/21/face-aux-retards-de-sa-digitalisation-la-justice-recule/
https://openjustice.be/2022/11/21/face-aux-retards-de-sa-digitalisation-la-justice-recule/
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financial crime® and the fact that GRECO

recommendations are not fully implemented.

Several actors have been denouncing for years
the timidity of political actions in the fight
against financial crime. 2022 was no excep-
tion.” Indeed, investigations are confronted
with obstacles, not only because of a lack of
legal and material means, but also because of
political obstacles.

Evidence of the desperate lack of resources
of anti-corruption actors is easy to find. As
already highlighted,"’ the judicial system itself
has put in place incapacitation mechanisms,
such as the one resulting from the mercurial
decision of the Brussels Public Prosecutor,

which stipulates that, for financial files in
the hands of the judicial police, the Public
Prosecutor’s Office will henceforth sort out
which files will be dealt with and which will
not. As a result, the justice system in Brussels
is “putting financial crime cases on the side”
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due to a lack of available resources.” To put
it plainly: the justice system is deliberately
choosing not to deal with a certain type of
litigation, due to a lack of resources.

Media environment and
freedom of expression
and of information

Key recommendations

* Guarantee the right to film and to
take photographs of law enforcement
interventions and prevent all lawsuits,
detention and prosecutions against
journalists and citizens for simply

'ﬁlming the police.

+ Strengthen the framework for access
to official documents, in particular

by improving request and appeal pro-


https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/1680a7eada.
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/1680a7eada.
https://www.lalibre.be/belgique/judiciaire/2022/12/17/la-belgique-a-un-probleme-mafieux-aujourdhui-LZQXH3H4RFE4ZO3JW4UY75O6RU/
https://www.lalibre.be/belgique/judiciaire/2022/12/17/la-belgique-a-un-probleme-mafieux-aujourdhui-LZQXH3H4RFE4ZO3JW4UY75O6RU/
https://www.om-mp.be/sites/default/files/u147/mercuriale_21_pgb.pdf
https://www.lesoir.be/432874/article/2022-03-29/pourquoi-la-justice-bruxelloise-mis-au-frigo-53-enquetes-financieres
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cesses and by limiting the grounds
for rejection of disclosure requests,
taking into account European stand-

ards on access to official documents.

* Properly finance transparency insti-
tutions, such as the Federal Com-
mission for Access to Administrative
Documents (CADA) and the Com-
mission for Access to Administrative

Documents of the Walloon Region.

Safety and protection of
journalists and other media
activists

Frequency of verbal and physical attacks

In 2022, journalists have regularly faced threats
and physical violence in the field when covering
demonstrations and various events, as reported
by the Association of Professional Journalists
(AJP)"" and CIVICUS." Some media — which
have requested anonymity — have hired private
security agents to accompany their journalists,
especially since the COVID-19 crisis and the
protests against the measures imposed by the
government.
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Reporters Without Borders notes that despite
a relatively high level of trust in the press,
Belgian journalists sometimes face violence
from police and demonstrators at rallies, as well
as frequent online threats, targeting mostly
women journalists. As a result, Belgium faced
a downgrade of its ranking in 2022 compared
to 2021 (from 11th in the world to 23rd).”” The
Media Freedom Rapid Response (MFRR)
recorded eight alerts for Belgium involving
12 attacked persons or entities related to the
media in its 2022 report.

In conclusion, LDH is of the opinion that:

- 'The Belgian state should guarantee the
safety of journalists and prosecute ade-
quately all perpetrators, including if they are
members of a police force.

Law enforcement capacity to ensure jour-
nalists’ safety and to investigate attacks on
journalists and media activists

As highlighted in the EU Commission’s 2022
report, cases of complaints filed against police
officers seizing and erasing journalistic mate-
rial or arresting journalists who were reporting
on demonstrations and police interventions
are often reported.” These complaints, when
filed, are generally eventually successful, as


https://www.ajp.be/communique-lagression-dune-equipe-de-bx1-ne-peut-rester-sans-suite/
https://monitor.civicus.org/country/belgium/.
https://rsf.org/fr/pays/belgique
https://www.mfrr.eu/wp-content/uploads/2022/09/MFRR-Monitoring-Report-January-to-June-2022.pdf
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the Belgian courts respect the jurisprudence
of the European Court of Human Rights and
the EU Court of Justice, which recognise that
the role played by the media is of particular
importance. The courts state that their pres-
ence guarantees that the authorities can be
held accountable for their behaviour towards
the public in general.

However, police forces sometimes ignore
this state of play. For a few years now, fol-
lowing several well-documented incidents of
questionable, even illegitimate, police action
against both professional journalists and citi-
zens, the issue of the right to film law enforce-
ment agencies has been an issue at various
events, whether large scale or in everyday life.
While the work of journalists in providing
information is more necessary than ever, it is
also under threat. Indeed, in December 2021,
a Brussels civil court convicted the Belgian
state for the arrest of two journalists reporting
a peaceful demonstration, stating that this
arrest is “a clear violation of the fundamental
right to freedom of expression of journalists”.
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In conclusion, LDH is of the opinion that:

- 'The Belgian state should immediately
cease any type of harassment or intimidation
against journalists and citizens who record
police action.

- The Belgian state should reaffirm clearly
the right to film the police while in action
in the interest of public debate by amending
the law.

Access to information and public docu-
ments

In September 2021, the Federal Commission
for Access to Administrative Documents
(CADA)" ceased to function because the royal
decree appointing its members, which must be
issued every four years, had not been renewed
and there is no provision for members to extend
their mandate until the decree is renewed. The
president of the CADA managed to keep its
work going for part of the summer 2021, in
line with the continuity of public services. But
since 1 September 2021, the Commission has
been inoperative.


https://v3.globalcube.net/clients/englebert/content/medias/2021_12_23_jugement_tpi_bxl.pdf
https://v3.globalcube.net/clients/englebert/content/medias/2021_12_23_jugement_tpi_bxl.pdf
https://www.lesoir.be/414275/article/2021-12-23/arrestation-de-journalistes-en-reportage-au-127-bis-la-police-condamnee
https://www.lesoir.be/414275/article/2021-12-23/arrestation-de-journalistes-en-reportage-au-127-bis-la-police-condamnee
https://www.ibz.rrn.fgov.be/fr/commissions/publicite-de-ladministration/presentation-de-la-commission/
https://www.levif.be/belgique/transparence-toujours-pas-de-baton-wallon-2/
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Through the Royal Decree of 21 February
2022, the federal government reconstituted
the CADA. " 'This decree was published in the
Belgian Official Gazette on 7 March 2022. The
Commission could only be re-established once
the members and deputy members had taken
the constitutional oath before the Minister of
the Interior. The decree states that requests for
opinions submitted to the Commission from
1 April 2022 would be dealt with. No opin-
ions would be issued on requests for opinions
previously submitted due to the limited time
available for the Commission to issue useful
opinions.

As requested by applicants after 1 April 2022,
the Commission noted that “the period within
which it can provide a useful opinion has
now expired”. Indeed, the members of the
Commission could only take the constitutional
oath on 22 June 2022 and the Commission
was installed on 29 June 2022. They could not
deliberate before then. The law of 11 April
1994 provides that if the Commission delivers
its opinion late, the administrative authority
must overrule this opinion”.

As a result of such a jurisprudence, it seems
that all applications filed between 1 September
2021 and 29 June 2022 were purely and simply

rejected.
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Difficulties of the CADA seem to also affect
the Walloon Commission.”" Therefore, the
time taken to obtain a response to a request
is extremely long, whether before the federal
institution or the regional institution, as both
entities seem to be underfunded and awarded
little priority by the authorities. It is clear that
the Belgian state has not responded satisfacto-
rily to the Commission’s recommendation that
it should “strengthen the framework for access
to official documents (...).”

Checks and balances

Key recommendations

* 'The Parliament of the Walloon-Brus-
sels Federation should review the
French Community decree of 20
June 2002 establishing a general del-
egate of the French Community for
children’s rights to create a) a new
nomination procedure guaranteeing
the strict independence of the office
holder; and b) clear incompatibilities
with political functions and forbid-
ding all revolving doors phenomenon,
consistent with the 2022 EU Com-

mission Rule of Law Report.


https://www.levif.be/magazine/cada-wallonne-des-renforts-mais-au-forceps/
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* 'The Belgian state should ratify the
OPCAT as soon as possible and estab-
lish a preventive mechanism with ade-
quate financial, human and legal means
to ensure an effective, independent and
impartial expertise consistent with its
international obligations, without fur-
thering the fragmentation of the land-
scape for fundamental rights protec-

tion.

* The Belgian state should review the
composition of the investigation de-
partment of the Standing Police Mon-
itoring Committee (Committee P)
and make sure it is composed of inde-
pendent experts recruited from outside
the police. It should also guarantee the
independence of the Supervisory Body
for Police Information.

* 'The Parliament of the Walloon Region
should review the Walloon Decree of
21 June 2012 on the import, export,
transit and transfer of civilian arms
and defence-related products to review
the composition of the Commission
for advice on arms export licences in
the Walloon region in order to guar-
antee its independence and multidisci-

plinarity.

* 'The Belgian state should guarantee ad-
equate funding of human rights moni-

toring bodies and pay attention to their
work and recommendations.

Independent authorities

As the 2022 EU Commission Rule of Law
Report rightly states, the active role of the
Federal Human Rights Institute (FIRM/
IFDH) should be noted. However, to ensure
its effective functioning, “further expansion of
its activity or mandate, such as a competence
to handle individual complaints, would need
to be accompanied by matching additional

” g3

resources .

The same could be said about the Central
Supervisory Board of Prisons (Conseil cen-
tral de surveillance pénitentiaire — CCSP).™
However, regarding the latter, it should be
noted that Belgian authorities are not paying
attention to its work and recommendations.
As stated by the CCSP itself, “(...) it has to
be said that these calls have not received the
expected response either in the policy choices,
the political choices made by the Minister or
in the administrative measures adopted to
regulate the daily life of detainees. The CCSP
also regrets that the Minister of Justice has not
asked the CCSP for a single opinion in 2021
on the bills falling within its mandate (Art. 22,

2°, of the Law of Principles). The CCSP also
regrets that it is most often informed by the

83 Commission européenne, Rapport 2022 sur Iétat de droit — Chapitre consacré a la situation de 1’état de droit en

Belgique, Luxembourg, 13 July 2022, SWD(2022) 501 final, p. 18.

84  https://ccsp.belgium.be/.
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press of crucial information that has a direct
impact on the tasks it performs”.

Apart from these bodies operating efficiently,
there are several bodies in Belgium that do not
enjoy the independence required to carry out

their missions.

As reported last year, the Standing Police
Monitoring Committee (Committee P) has
been criticised by many international organisa-
tions for its lack of independence, particularly
because of the composition of its investigation
department.” The same could be said about
the Supervisory Body for Police Information.

As a result, some of its analyses seem to be
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aimed at defending police forces instead of
the fundamental rights of citizens. As already
mentioned, it’s particularly the case about the
right to film the police: the Supervisory Body
analysis sheds doubt on the well-established
right of citizens and journalists to film police

action.

Human rights actors fear that new institu-
tions will deepen the fragmentation of the
landscape for fundamental rights protection.
Indeed, given the will of the Flemish author-
ities to develop regional autonomous human
rights bodies (as was the case for UNIA and
the creation of the Flemish Human Rights
Institute™), “concerns exist regarding potential


https://ccsp.belgium.be/wp-content/uploads/2022/09/CTRG_Jaarverslag_2021_FR_WEB.pdf
https://www.liguedh.be/chronique-196-chiens-de-garde-de-la-democratie-mordants-ou-non/
https://www.liguedh.be/chronique-196-chiens-de-garde-de-la-democratie-mordants-ou-non/
https://www.organedecontrole.be/
https://www.organedecontrole.be/files/DD200025_Avis_dInitiative_F_SIGN%C3%89_00045750.pdf
https://www.organedecontrole.be/files/DD200025_Avis_dInitiative_F_SIGN%C3%89_00045750.pdf
https://www.organedecontrole.be/files/DD200025_Avis_dInitiative_F_SIGN%C3%89_00045750.pdf
https://policewatch.be/files/Droit%20de%20filmer%20la%20police%20(r%C3%A9action%20avis%20COC%20-%20version%20longue).pdf
https://policewatch.be/files/Droit%20de%20filmer%20la%20police%20(r%C3%A9action%20avis%20COC%20-%20version%20longue).pdf
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turther fragmentation of the landscape for
fundamental rights protection”.” On the con-
trary, competent NGOs need to create a new
single body to ensure the effectiveness of the
control.

These examples reflect various and serious
problems of independence within certain insti-
tutions in Belgium on the federal level. But the
regional level should not be overlooked and
questions arise regarding human rights moni-
toring bodies of regions and communities.

For instance, the nomination of a new French-
speaking General Delegate for Children’s
Rights (DGDE) is dragging amidst political
revolving doors issues. Indeed, the govern-
ment of the Wallonia-Brussels Federation
should have appointed the next DGDE in
September 2021. To this day, almost a year
and a half later, it’s still not the case.”” NGOs
insist on the fact that it is essential that this
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appointment be made outside of any political
arrangements. However, discussions at gov-
ernment level are stalled because several of
the six selected candidates are running with
a political label.” Now, political parties are
competing to impose their candidate, holding
the long-awaited nomination back. Therefore,
the institution of the DGDE risks being dis-
credited, which will most certainly prevent it
from fulfilling its missions in the future, since
its independence is an absolutely necessary
prerequisite. 'The associations in the field are
very worried and fear difficulties in collabo-
rating with an institution whose positions will
potentially be open to question, since there
will be doubts as to the real interests being
defended. Henceforth, NGOs call on the gov-
ernment of the Walloon-Brussels Federation
to live up to its role so that this institution has
the capacity to monitor, promote and protect

children’s rights independently and effectively


https://www.liguedh.be/un-mecanisme-de-prevention-de-la-torture-et-des-mauvais-traitements-pour-les-personnes-privees-de-liberte-oui-mais-pas-a-nimporte-quel-prix/
https://www.liguedh.be/un-mecanisme-de-prevention-de-la-torture-et-des-mauvais-traitements-pour-les-personnes-privees-de-liberte-oui-mais-pas-a-nimporte-quel-prix/
https://www.dei-belgique.be/index.php/ressources-externes/publications/send/41-publications/493-avis-de-la-coalition-opcat-01-21-ratification-de-l-opcat-et-creation-d-un-mecanisme-national-de-prevention-en-belgique.html
https://www.dei-belgique.be/index.php/ressources-externes/publications/send/41-publications/493-avis-de-la-coalition-opcat-01-21-ratification-de-l-opcat-et-creation-d-un-mecanisme-national-de-prevention-en-belgique.html
https://www.dei-belgique.be/index.php/ressources-externes/publications/send/41-publications/493-avis-de-la-coalition-opcat-01-21-ratification-de-l-opcat-et-creation-d-un-mecanisme-national-de-prevention-en-belgique.html
https://www.lalibre.be/belgique/societe/2023/01/11/beaucoup-de-professionnels-confrontes-a-des-familles-en-difficulte-avec-lexercice-de-lautorite-se-disent-depasses-4SAWB2BHYZHJHNDH3Y4I26TPQY/
https://www.levif.be/belgique/politique/un-marchandage-politique-obscur-au-coeur-de-la-designation-du-delegue-aux-droits-de-l-enfant/
https://www.levif.be/belgique/politique/un-marchandage-politique-obscur-au-coeur-de-la-designation-du-delegue-aux-droits-de-l-enfant/
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as required by the Committee on the Rights
of the Child.

As mentioned above, another example of a
flagrant lack of independence of a relevant
authority is the controversy about the commis-
sion for advice on arms export licences in the
Walloon region.”” Indeed, the press reported
that, faced with negative opinions from the
ad hoc advisory commission, the Walloon
government took the decision to change the
composition of this body, towards one that
now gives positive opinions.” 'This report
highlights the need to substantially improve
transparency on the procedures for granting
Walloon arms export licences. Indeed, the
decision to grant or refuse arms export licences
is taken by the Minister-President alone, who
receives only non-binding confidential advice.
Parliamentary oversight is minimal and civil
society is only informed about arms exports
authorised by the Minister-President at a very
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late stage and in a very limited way.”” The com-
position of this commission must be reviewed
in order to guarantee its independence and
multidisciplinarity.

Accessibility and judicial review
of administrative decisions

Transparency of administrative decisions
and sanctions

As already stated, the granting of arms export
licences is subject to a severe lack of transpar-
ency on the part of the Walloon authorities.
So much so that the Parliament organised
a hearing on the matter in January 2022.
However, this hearing has not been followed
up by any action, either by the government or
the Parliament.

Even if the Belgian state has signed and ratified
the United Nations treaty on the arms trade,


https://lacode.be/wp-content/uploads/2022/09/Communique-Pour-un%C2%B7e-Delegue%C2%B7e-general%C2%B7e-des-droits-de-lenfant-sans-etiquette-politique.pdf
https://lacode.be/wp-content/uploads/2022/09/Communique-Pour-un%C2%B7e-Delegue%C2%B7e-general%C2%B7e-des-droits-de-lenfant-sans-etiquette-politique.pdf
https://medor.coop/nos-coups/nos-armes-et-larabie-saoudite/armes-wallonnes-letrange-revirement-de-la-commission-davis-22-wbi-awex-democratie-economie-liege-egypte/
https://www.grip.org/wp-content/uploads/2021/03/EC_2021-03-05_FR_CZ-Rapport-Armes-RW.pdf
https://www.grip.org/wp-content/uploads/2021/03/EC_2021-03-05_FR_CZ-Rapport-Armes-RW.pdf
http://nautilus.parlement-wallon.be/Archives/2021_2022/CRIC/cric97.pdf
https://www.lesoir.be/418550/article/2022-01-17/armes-wallonnes-une-petition-pour-plus-de-transparence-defendue-au-parlement
https://www.lesoir.be/418550/article/2022-01-17/armes-wallonnes-une-petition-pour-plus-de-transparence-defendue-au-parlement
https://www.liguedh.be/armes-wallonnes-amnesty-la-cnapd-la-ldh-et-vredesactie-deposent-une-petition-au-parlement-de-wallonie-pour-plus-de-transparence/
https://www.liguedh.be/armes-wallonnes-amnesty-la-cnapd-la-ldh-et-vredesactie-deposent-une-petition-au-parlement-de-wallonie-pour-plus-de-transparence/
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it blithely violates it — as well as European and
Walloon law — by allowing arms exports to
states involved in serious violations of inter-
national humanitarian law. The violations of
these different rights are attested by the multi-
ple suspensions by the Council of State of the
decisions of the Walloon Minister-President
to grant export licences to Saudi Arabia to
Walloon arms companies.’’ There have been
numerous political declarations stating that
the Minister will not grant licences for new
contracts to countries that commit serious
violations of international humanitarian law or
international human rights law.""” In fact, these
weapons are constantly found in countries that
should be prohibited, which contradicts the
statements of political representatives.

In order to put an end to this opacity, NGOs
ask that the decisions to grant — or refuse
— licences, as well as the decisions of the
Commission of Advice, in its counsel to the
Walloon Minister-President, be made public;
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that the date provided in the government
reports be standardised with those available
to the customs authorities in order to allow
for a real readability of exports; that the fre-
quency with which these reports are published
be increased; and that the time limits for the
publication of the reports be reduced in order
to allow for an effective parliamentary and
public control.

Furthermore, as already highlighted, it is of
utmost necessity to review the composition of
the Commission of Advice, to guarantee its
independence. Indeed, the decree of 21 June
2012 on the import, export, transit and trans-
fer of civilian arms and defence-related prod-
ucts'’’ has created a “Commission for advice
on arms export licences”, responsible for for-
mulating reasoned and confidential opinions
“at the request of the government or on its own
initiative”. Unfortunately, the advice it has
produced remains secret and its composition is


http://www.raadvst-consetat.be/?page=news&lang=fr&newsitem=669
https://www.lesoir.be/451847/article/2022-07-01/la-region-wallonne-doit-rejeter-les-demandes-dexportations-darmes-presentant-un
https://www.lesoir.be/451847/article/2022-07-01/la-region-wallonne-doit-rejeter-les-demandes-dexportations-darmes-presentant-un
https://www.amnesty.be/IMG/pdf/wam_rapport_2022-2.pdf
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not independent, as a majority of its members
directly depend on the Walloon authorities.

Implementation by the public administra-
tion and state institutions of final court
decisions

As highlighted above, the lack of implementa-
tion of final court decisions by public authori-
ties is extremely worrying. Indeed, the failure
to respect validly rendered judicial decisions
was paramount in 2022, reaching levels
never seen before in the country. It is a very
worrisome issue of non-respect of a founding
element of the rule of law.

Enabling framework for
civil society ©

Key recommendations

* The 25 August 2022 circular on in-
dividual and preventive prohibition of

demonstrations should be withdrawn.

*  'The 20 July 2022 law on data retention
should be withdrawn and the Belgian
authorities should refrain from mas-
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sively collecting personal data of citi-
zens, in line with the CJEU decisions.

* 'The penal law should not be inter-
preted so as to criminalise humani-
tarian aid. To do so, a clarification of

the law is necessary.

Regulatory framework

Counterterrorism regulations, including on
terrorist financing

The Counter-Terrorism Vigilance Committee
(Committee T)""" analysed, in its 2022 annual
report,"” the criminal framework applicable to
terrorist financing and looked at some case law
examples in this area.

Terrorist financing acts can be covered by vari-
ous offences. Firstly, they can be prosecuted as
participation in the activity of a terrorist group
(art. 139 and 140 of the penal code). Secondly,
the financing of terrorist activities by a lone
perpetrator falls under the application of
article 141 of the penal code. Finally, acts of
financing can also be prosecuted on the basis
of article 140septies of the penal code, which
criminalises the planning of a terrorist offence.
Committee T analysed these provisions and


https://www.liguedh.be/wp-content/uploads/2020/09/observatoire_des_armes_wallonnes_-_3e_me_e_dition.pdf
https://www.liguedh.be/wp-content/uploads/2020/09/observatoire_des_armes_wallonnes_-_3e_me_e_dition.pdf
https://comitet.be/
https://comitet.be/wp-content/uploads/2022/03/Comite-T-Rapport-Verslag-2022_compressed.pdf
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reviewed the problematic changes that have
been made to some of them, which undermine
the presumption of innocence and the princi-
ple of legality of offences. In all three offence
cases, it is not necessary for a terrorist act to
have been perpetrated or to have been started:
it is sufficient that it is the objective pursued
by the perpetrator or, possibly, by third parties.

'The judgments analysed by Committee T deal
with the hypothetical financing of a terrorist
group (art. 140 PC). According to the judg-
ments, the simple transfer of funds to a mem-
ber of one’s own family who is part of a group
such as the Islamic State or Jabhat al Nosra is
sufficient to justify a conviction for participa-
tion in the activities of a terrorist group. This
is so even if the helper’s intention was purely
humanitarian or emotional, as long as he or
she is aware of the membership of his or her
relative in one of these groups. Committee T
considers that any assistance given to (alleged)
members of a terrorist group, even if it is
“strictly for humanitarian reasons” and “even
if it condemns all violent actions” is problem-
atic: this reasoning could potentially allow all
humanitarian aid to be considered unlawful
and could therefore apply, more generally,
to any humanitarian organisation acting in
camps where members (alleged or actual) of
terrorist groups are detained.
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(Un)safe environment

Freedom of assembly, including rules on
organisation of and participation in assem-
blies, equal treatment, policing practices

On 25 August 2022, the Minister of Interior
published a circular on individual and pre-
ventive prohibition of demonstrations.””” The
purpose is to give mayors the possibility to
impose a preventive ban on participation in a
protest or a demonstration for “troublemakers”.
'This circular gives local authorities the ability
to issue “individual and preventive bans on
demonstrations”. It raises questions in regards
to the respect of freedom of assembly and gives
very broad prerogatives to local authorities to
limit this fundamental liberty.

First of all, there is the question of the respect
for the principle of legality, as this fundamen-
tal freedom is limited by means of a circular
from the Minister of Interior and not by a
law, debated in Parliament. As it was often
the case during the COVID-19 pandemic,
the executive limits fundamental freedoms by
excluding Parliament and democratic debate.
Furthermore, it seems prima facie abusive to
derive from art. 135 § 2 of the communal
law,""" which deals with mayors prerogatives,
the possibility for a mayor to prohibit individ-
uals from participating in demonstrations.


https://www.lalibre.be/belgique/politique-belge/2022/09/06/linterdiction-preventive-des-casseurs-dans-une-manif-ne-fait-pas-lunanimite-VPY3CBO4GRGXTBP7KTMO4ODOBU/
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The principle of proportionality is also
infringed. Indeed, if a series of guarantees are
provided (motivation, limitation in time and
space, rights of defence, etc.), which is fortu-
nate, then a preventive ban may be sensible.
But making it an administrative police meas-
ure also presents a series of risks: in matters
of fundamental freedoms, it is better to sanc-
tion abuses @ posteriori than to prevent them
a priori. 'This is particularly true for freedom
of expression: limiting this freedom a priori
(even for notorious repeat offenders) is consid-
ered more harmful to democratic systems than
introducing censorship. The same principle
should apply to the freedom of demonstra-
tion: the democratic system has more to gain
from bearing the inconveniences that may
result from the exercise of this freedom than
from censoring it a priori. Generally speak-
ing, this obviously raises the question of the
prior imposition of a form of sanction (even
if it is very appropriately described as a police
measure) even though wrongful conduct may
be sanctioned after the demonstration, i.e. the
compatibility of the measure with the general
principle of a repressive rather than a preven-

tive constitutional regime.
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It should be noted that this position is also
shared by the federal police, as revealed by the

press.
Other

Belgium scores high on the ILGA-Europe
Rainbow Index,"” which ranks countries
according to their legal and policy practices
in relation to LGBTQI+ people. In May
2022, the Belgian Justice Minister presented
a plan to make the country a safer place for
the LGBTQI+ community.”” The plan is in
response to the increase in crimes on the basis
of sexual orientation, including discrimina-
tion, hate speech and hate crimes.'"” It is a very
positive step in the fight against homophobia
and transphobia.

On 15 July 2022, the Council of Ministers
approved the Interfederal Action Plan to
Combat Racism."” The plan contains dozens
of measures to address equal opportunity,
employment, the economy, asylum and migra-
tion, health, justice, police, civil service, foreign
affairs, digital services and mobility. Further
measures also support academic research on
neo-colonialism and decolonisation. It is a

very positive step in the fight against racism.


https://www.lesoir.be/484967/article/2022-12-23/la-note-fantome-de-la-police-qui-critiquait-linterdiction-individuelle-de
https://www.ilga-europe.org/report/rainbow-europe-2022/
https://www.premier.be/sites/default/files/articles/Pour%20une%20Belgique%20LGBTQI%2B%20frienldy.pdf
https://www.brusselstimes.com/225516/unacceptable-violence-belgium-to-crack-down-on-crimes-against-lgbtq-community
https://sarahschlitz.be/wp-content/uploads/sites/300/2022/07/NAPAR-Mesures-federales-du-Plan-dAction-National-contre-le-Racisme.pdf
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Online civic space

Data protection and privacy issues

In 2015, the Constitutional Court''” annulled
the law of 30 July 2013 amending Articles
2, 126 and 145 of the Act of 13 June 2005
on electronic communications and Article
90decies of the Code of Criminal Procedure
(the so-called Data Retention Act)''" trans-
posing the European Directive 2006/24/
EC,"” which had itself been invalidated by
the Court of Justice of the European Union.
'This annulment was intended to put an end
to the obligation imposed on telecommunica-
tions operators and Internet access providers
to retain, for the purposes of combating seri-
ous crime, all traffic information concerning
telecommunications users (also known as
metadata).

Despite this first annulment, the Belgian state
adopted a new similar legislation'"" which,

although it did not have all the flaws of the
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first one, nevertheless imposed a systematic
and massive collection of the metadata of
people present on Belgian territory. Therefore,
NGOs logically asked and obtained from the
Constitutional Court the annulment of this
legislative norm in 2021.

The CJEU clearly established that the legis-
lature may derogate from this prohibition of
generalised surveillance, but only in the event
of a serious threat to national security and pro-
vided that the retention of data is limited in
time and to the extent strictly necessary, that
sufficient safeguards are provided and that the
control of access is in the hands of a court or
an independent administrative authority.

Unfortunately, the Belgian federal government
disregarded the clear indications provided
by both national and international courts.
Indeed, the Council of Ministers introduced
a bill, finally adopted by Parliament in 20
July 2022, that, far from limiting itself
to “repairing” the illegalities observed by
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the above-mentioned courts, introduced a
requirement relating to encrypted messaging
applications aimed at making it possible to
decrypt what is exchanged by certain users, at
the request of law enforcement agencies and
with the agreement of an investigating judge.
In other words, service providers are obliged
to “disable” encryption for certain users.
However, the encryption of communications
makes the information sent with an applica-
tion unreadable for people who are not the
recipients of the message. Thus, the informa-
tion that passes through an encrypted channel
is scrambled, accessible only to those who are
communicating with each other. This is an
indispensable tool in a democracy, not only for
certain specific professions (journalists, law-
yers, etc.), but also for all individuals.

It should also be noted that, with regard to
the other issues raised by the data retention
reform, the draft bill in question has been the
subject of a very critical and detailed opinion
from the Data Protection Authority (DPA).

'The DPA notes that there are significant risks
for the respect of fundamental rights, whether
from the point of view of legality, necessity or
proportionality.” It also notes, among other
things, the fact that the preliminary draft
does not provide for access to data to always
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be subject to prior control either by a court or
by an independent administrative body which
has the status of a third party in relation to the
authority requesting access to the data, which
is a European requirement.

In view of the DPA’s conclusions regarding
this preliminary draft, LDH also submit-
ted an opinion to the Parliament."”” Despite
these concurring and alarming opinions, the
Parliament decided to adopt the offending text
without taking into account the well-founded
criticism of these two authorities.

However, as the DPA concludes with regard
to the preliminary draft, “It must be noted,
however to note that the draft bill does not
really bring about the change of perspective
required by the case law of the CJEU and the
CC. In its opinion, the Authority notes that
the draft bill intends to impose new measures
for the retention of traffic and location data
which could lead to the de facto reintroduction
of general and undifferentiated data retention
obligations, while at the same time extending
the possibilities of access to such data”.


https://www.autoriteprotectiondonnees.be/publications/avis-n-108-2021.pdf
https://www.liguedh.be/wp-content/uploads/2022/05/Avis-LDH-DATA-RETENTION-2022-final.pdf
https://www.liguedh.be/wp-content/uploads/2022/05/Avis-LDH-DATA-RETENTION-2022-final.pdf
https://www.liguedh.be/wp-content/uploads/2022/05/Avis-LDH-DATA-RETENTION-2022-final.pdf
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Disregard of human
rights obligations and
other systemic issues

affecting the rule of law

framework

Key recommendations

Follow international recommenda-
tions from human rights monitoring
bodies (whether from the UN, the
COE or the EU) and respect all deci-
sions rendered by international juris-

dictions.

Put an end to the endemic prison
overcrowding situation by developing
alternatives to deprivation of liberty
and by reviewing its penal policies to
ensure that the prison sentence is the

ultimum remedium.
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e Putan immediate end to the incarcer-
ation of people with mental illnesses

in prisons.

Systemic human rights violations

Widespread human rights violations and/
or persistent protection failures

Prison overcrowding is endemic in Belgium
and the resulting conditions of detention lead
to inhuman or degrading treatment. As a
result, the Belgian state faced several convic-
tions of violations of article 3 of the ECHR.

The Belgian State was also sentenced by the
national judicial order for endemic prison over-
crowding of a Brussels establishment."”” Once
again, in 2022, the European Committee
for the Prevention of Torture (CPT) issued
a highly critical report on the situation in

Belgium.

The Belgian state must comply with the
requirements of international bodies in this

field, in particular of the CPT"" and of the


https://www.coe.int/en/web/cpt/-/council-of-europe-anti-torture-committee-publishes-the-report-on-its-visit-to-prisons-in-belgium
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High Commissioner for Human Rights of the
Council of Europe, " by adopting a policy
that does not involve the construction of new
penal institutions. As also highlighted by the
UN CAT, “the State party must consider insti-
tuting alternative measures to detention rather
than increasing prison capacity”.'”" The CPT
points out that “It is important, however, that
priority should continue to be given to reduc-
ing the prison population and controlling it to
a reasonable proportion [...]. This also requires
ensuring that attention is not excessively given
to the increase of the total capacity of the penal

institution”.

Prison expansion is a ploy, as many scientific
studies have shown: the evolution of the prison
population actually depends on the imple-
mented criminal policies. Given the obvious
failure of the criminal policy that has been
deployed for decades and the largely counter-
productive nature of freedom deprivation, it is
necessary to ensure that prison sentences are

Liberties Rule of Law Report 2023
BELGIUM

truly the wltimum remedium. This includes in
particular the use of alternative sanctions. The
Belgian State should on the one end ensure
the proper implementation of cooperation
agreements between the Federal State and the
Communities responsible for the enforcement
of unpaid work and electronic monitoring, on
the other end by developing new alternatives
(special confiscation, day fines, etc.), while
remaining careful not to widen the criminal
net.

Follow-up to recommendations of interna-
tional and regional human rights monitor-
ing bodies

As already highlighted, Belgium has serious
shortcomings in following-up recommen-
dations of international and regional human
rights bodies. Specifically for the year 2021,
see the UN CAT recommendations,'* the
UN Committee on the Elimination of Racial
Discrimination'’” and the UN Human Rights



https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
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Council."¥ A considerable number of those
recommendations are reiterations of recom-
mendations already made in previous reports,

which remain unimplemented.

Implementation of decisions by suprana-
tional courts, such as the Court of Justice
of the EU and the European Court of Human
Rights

Data retention

As already mentioned in previous sections, the
Belgian state continues to show reluctance in
abiding by CJEU jurisprudence in the case of

data retention.

Rights of detainees with mental health prob-
lems

The incarceration of people with mental
illnesses in prisons must be ended: this rec-
ommendation has been made many times
before and the Belgian authorities have been
frequently condemned for this, even to the
extent of a pilot ruling by the ECtHR.

'This underlines once more the urgency of this
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issue. However, to date, and although the gov-
ernment seems to have become aware of the
importance of this problem, in part by creating
closed care facilities which are independent
of prisons, the psychiatric annexes to prisons
do still exist and the law of 4 May 2016 on
internment and various provisions relating to

justice'"” still allows patients to be sent there.
Length of judicial procedure

Belgium has already been condemned several
times by the ECtHR for violating the right to
be tried within a reasonable time.""" However,
the judicial framework remains unchanged.
In the case of Bell v. Belgium, the European
Court of Human Rights condemned Belgium
for the excessive length of civil proceedings in
Belgium."” As noted by the Federal Institute
for Human Rights in July 2022, this con-
demnation was handed down in 2008 and
has not yet been implemented. Backlogs are
frequent in most jurisdictions in Belgium,
especially in Brussels.
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Rights of asylum seekers

As already highlighted, in October 2022,
the ECtHR was inundated with hundreds
of requests from lawyers who found no other
solution to have the rights of asylum seekers
heard when they find themselves on the streets
because of a lack of available reception places.
Belgium has indeed been condemned more
than 7,000 times by its own courts. Despite
this, the fines are not paid and the vast majority
of successful applicants remain on the streets.
'The ECtHR has therefore ordered an interim
measure against the Belgian state in 148 cases
brought before it."” It had no effect on the
Belgian authorities and the situation remains
unchanged to this day.
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Contacts

For over a hundred years, the Ligue des Droits Humains (LDH, League of Human Rights) has
combated injustices and infringements of fundamental rights in the French Community of Belgium.
LDH works on subjects such as: youth, prisoners’ rights, migrant and refugees situation and rights,
access to justice, economic, social and cultural rights, psychiatric patient’s rights, equal opportunities,
privacy and diversity.

Rue du Boulet, 22
1000 Brussels
Belgium
ldh@liguedh.be

www.liguedh.be

'The Civil Liberties Union for Europe (Liberties) is a non-governmental organisation promoting the
civil liberties of everyone in the European Union. We are headquartered in Berlin and have a presence
in Brussels. Liberties is built on a network of 19 national civil liberties NGOs from across the EU.

Ringbahnstrasse 16-18-20
12099 Berlin

Germany
info@liberties.eu
www.liberties.eu

'The contents of this publication are the sole responsibility of Liberties and its authors and do not
necessarily reflect the opinion of the European Union.


http://www.liguedh.be
www.liberties.eu
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